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FINDINGS OF FACT AND CONCLUSIONS OF LAW  

 
THIS MATTER came on for trial to the Court on May 13 and May 14, 2013.  

Plaintiff Tabor Foundation (“Plaintiff”) appeared through its counsel, James Manley, 

Steven Lechner, and Jessica Spuhler.  Defendants Colorado Bridge Enterprise, et al. 

(“Defendants”) appeared through their counsel, Mark Grueskin and Harry Morrow.  

Plaintiff seeks relief pursuant to C.R.C.P. 57 and 65, and requests a declaration that the 

Defendants acted in violation of TABOR through its assessment of a user fee, and when 

they received grants totaling more than 10 percent of its annual revenue in Fiscal Year 

2011.  The Court has considered the testimony and credibility of the witnesses presented 

by the respective parties hereto and reviewed the exhibits admitted during the course of 

the trial.  Having heard the arguments and statements of counsel and being otherwise 

fully advised, the Court now makes the following findings of fact and conclusions of law: 

BACKGROUND 

This dispute arises out of the Colorado General Assembly’s enactment of Senate 

Bill 09-108, commonly known as Funding Advancements for Surface Transportation and 

Economic Recovery, C.R.S. § 43-4-802, et seq. (“FASTER”).  FASTER established the 

Colorado Bridge Enterprise (the “CBE”) and through the Bridge Enterprise Program, 
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CBE endeavors to finance, repair, reconstruct, and replace bridges that are determined to 

be structurally deficient or functionally obsolete, and rated as “poor.”  See C.R.S. § 43-4-

803(10) (defining “designated bridge”).  Under FASTER, Colorado residents who 

register a motor vehicle that can be used on Colorado state highways are required to pay a 

“bridge safety surcharge.”  See C.R.S. §§ 43-4-805(5)(g)(II); 42-3-103(1)(a).   

In the present action, Plaintiff seeks enforcement of the Taxpayer’s Bill of Rights 

(“TABOR”), which limits a governmental entity’s authority to levy taxes or create debt 

without voter approval.  Colo. Const. art. X, § 20.  The CBE was established as an 

“enterprise,” as that term is used in the TABOR provisions.  C.R.S. § 43-4-805(2).  

Under TABOR, an enterprise is exempt from TABOR’s voting requirements and revenue 

limitations as “a government-owned business authorized to issue its own revenue bonds 

and receiving under 10 percent of annual revenue in grants from all Colorado state and 

local governments combined.”  Colo. Const. art. X § 20(2)(d). 

At trial, Plaintiff sought to invalidate the bridge safety surcharge, asserting that 

the CBE does not qualify as a TABOR-exempt enterprise because:  (1) the CBE does not 

function as a “self-supporting business;” and, (2) the CBE lost its “enterprise” status 

when it received grants from the state of Colorado, via the Colorado Department of 

Transportation, totaling more than ten percent of its annual revenue in fiscal year 2011.   

I.  
FINDINGS OF FACT 

 
1. Plaintiff is a nonprofit membership organization, organized under the laws 

of the State of Colorado.  The organization is dedicated to enforcing the provisions of 

TABOR on behalf of its members.  Plaintiff’s standing to bring their claims was not 
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challenged by the Defendants, and thus the Court finds that Plaintiff has standing in this 

proceeding.  

2. Defendants are entities created by the Colorado General Assembly, and 

are authorized to impose a bridge safety surcharge fee as the mechanism “to finance, 

repair, reconstruct and replace any designated bridge.”  The purpose of this enactment is 

to fund the maintenance and replacement of bridges, and to cure bridge safety hazards to 

the travelling public.   

3. The bridge safety surcharge fee assessed on all motor vehicles registered 

in Colorado has been in effect since July 1, 2009.  The bridge safety surcharge fee is 

based upon vehicle weight, and for most private-use vehicles, the fee does not exceed 

$18.00 annually.  The bridge safety surcharge for agricultural vehicles, owned by farmers 

or ranchers, and used commercially only for the transport of raw agricultural products, 

commodities, or livestock, is half the amount otherwise imposed by weight classification.  

4. All revenues generated by the bridge safety surcharge are credited to the 

“bridge special fund” created within the Colorado State Treasury, and the use of such 

revenue is restricted to the statutorily defined purposes of the CBE. 

5. The authorized purposes of the CBE consist of: the replacement and 

rehabilitation of designated bridges; the maintenance of new bridges; the acquisition of 

land required in conjunction with a designated bridge project; and the administration of 

the Bridge Enterprise program.  C.R.S. § 43-4-805(3)(c).  A “designated” bridge eligible 

for Bridge Enterprise funding is defined as a structurally deficient or functionally 

obsolete bridge which is rated in “poor” condition. 
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6. Currently, there are approximately 3,500 bridges in the Colorado state 

highway system, 168 of which have been identified as eligible for CBE funding.   

7. The Colorado General Assembly has directed that the expenditure of 

revenues in the “bridge special fund” be under the exclusive authority of the Bridge 

Enterprise Board for the purposes of budgeting and expenditure.  The General Assembly 

has retained no authority with regard to the expenditure of the “bridge special fund.”  

8. The CBE is an independent entity and is not controlled by the Colorado 

Transportation Commission or the Colorado Department of Transportation (“CDOT”).  

The CBE and CDOT maintain separate financial accounting and reporting systems, and 

the Colorado State Treasurer keeps separate the funds for each entity within the state 

treasury. 

9. The CBE has collected more than $261 Million in bridge surcharge safety 

fees since its inception in 2009.  These funds have been used for bridge replacement and 

repair, and none of the monies have been placed in the State’s general treasury fund, or 

otherwise used for the general, non-bridge related costs of government.   

10. In November 2010, the Colorado Transportation Commission authorized 

the CBE to receive up to $15 Million in reimbursements annually from federal 

transportation funds allocated to the State of Colorado.  These funds were explicitly 

allocated for the CBE’s statutorily approved uses, came from the Federal Highway 

Administration, and did not pass through the general CDOT treasury fund.   

11. The total revenues of the CBE in Fiscal Year 2011, running from July 1, 

2010 to June 30, 2011, based upon its audited financial statement, totaled $78.5 Million, 
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including $11.447 Million in federal funds, and $ 66.964 Million in bridge safety 

surcharge fees.  In December, 2010, the CBE issued $300 Million in bonds. 

12. As part of its status as an “enterprise” under the provisions of TABOR, the 

CBE may not receive more than 10 percent of its revenue from state and local 

government grants each year.  This figure is measured against the total revenues of the 

enterprise, including any federal funds.  

13. The statutes implementing TABOR specify that a “grant means any direct 

cash subsidy or other direct contribution of money from state or local government in 

Colorado which is not required to be repaid.”  C.R.S. § 24-77-102(7)(a).  

14. In Fiscal Year 2011, CDOT transferred 56 bridges to the CBE.  Only two 

of the transferred bridges were assessed at a book value of more than $500,000.00.  The 

remaining bridges carried zero book value.  All of these bridges were operational and 

used for vehicle traffic at the time of their transfer from CDOT to the CBE. 

15. The record confirms that the total value of the bridges transferred to CBE 

was $1,368,000.00.   

16. Pursuant to the testimony of David McDermott (“Mr. McDermott”), 

former Colorado State Controller,1 whom this Court finds particularly credible on the 

issue due to his relevant work experience and substantial knowledge on the subject 

matter, the value of these bridges was computed in accordance with both the State’s 

generally accepted accounting principles of financial recording, and the valuation 

requirement mandated by TABOR.  Mr. McDermott further testified that it was improper 

to value these bridges under a “fair market value” basis because that valuation type is 

                                                 
1 Mr. McDermott held his title as State Controller from April 2008 until May, 2013, when he accepted a 
new position as Director of the Colorado Financial Reporting System Implementation.  
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inappropriate for bridges that are still in use, and is not the accounting valuation principle 

currently mandated by TABOR.  Instead, the value of the bridges was computed under 

the depreciation method2 used by CDOT, a process which is consistent with other state 

and local governmental entities that own bridges, roadways, and related transportation 

infrastructure.  

17. Pursuant to Benson Stein, Chief Financial Officer of the CDOT and the 

CBE, whom this Court finds credible on the issue due to his extensive professional and 

practical experience in the subject matter, had fair market value been used to value the 

bridges transferred to the CBE, the Colorado State Auditor would have issued a 

“qualified opinion,” indicating non-compliance with accounting standards required by 

state law.  Upon notification of such non-compliance, the State Controller would have 

reversed the use of the fair market value approach and employed the depreciation method 

instead.   

18. At trial, Plaintiff’s witness Chris Sammons (“Ms. Sammons”) testified that 

she and her husband own several vehicles that are used exclusively on their ranch in 

Grand County, Colorado.  Sammons testified that she objected to the imposition of the 

bridge safety surcharge on her vehicles that never travel off her ranch and onto CBE 

maintained bridges.   

19. Ms. Sammons’s husband uses each of the vehicles for business and 

personal purposes.  Ms. Sammons testified that she does not monitor the actual use of 

                                                 
2 CBE bridges are given a “service life” of 75 years, and depreciation is measured by the estimated 
remaining useful life of the bridge.  In determining estimated useful life remaining, CDOT considers the 
bridge’s present condition and how much longer it is expected to be in service.  See Exhibit A at 1-2; 
Testimony of David McDermott, May 14, 2013.  

 



7 
 

these vehicles by her husband, and does not know whether he used any of the vehicles 

outside Grand County or used a CBE designated bridge.  

20. In addition to use by the Sammons family, the vehicles are lent to their 

neighbors to use in their own farming or ranching operations.  Ms. Sammons testified that 

she does not monitor the actual use of these vehicles by her neighbors, and does not know 

whether any of the vehicles have left Grand County or driven on a CBE designated 

bridge.   

21. At trial, Plaintiff’s witness William Wharton (“Mr. Wharton”) testified 

that he and his wife own three vehicles, one of which, a 1971 Toyota Landcruiser, has not 

used any CBE eligible bridge since 2007.  Mr. Wharton has paid the bridge safety 

surcharge fee as part of that vehicle’s registration for at least the three most recent years.  

22. Mr. Wharton objects to paying the bridge surcharge safety fee for vehicles 

that he asserts receive no benefit from the CBE.  

23. Mr. Wharton does not specifically anticipate that he will use the Toyota 

Landcruiser to cross a CBE eligible bridge, but he is not certain that he will not do so, 

and in fact, he testified that it is possible that he will. 

II.  
CONCLUSIONS OF LAW 

The basis of Plaintiff’s claim in this action is that the CBE does not qualify as a 

TABOR-exempt enterprise because:  (1) the CBE does not function as a “self-supporting 

business;” because it levies an improper “tax” on drivers; and, (2) the CBE lost its 

“enterprise” status when it received grants from the state of Colorado, via the Colorado 

Department of Transportation, totaling more than ten percent of its annual revenue in 

fiscal year 2011.  The Court will address these questions, in turn. 
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A. The Bridge Surcharge Safety Fee is Not a Tax. 

This Court’s resolution of this first issue depends in large part on whether the 

bridge safety surcharge fee is a permissible “fee,” or whether it constitutes an 

unauthorized “tax” on Colorado drivers.  

The distinction between a fee and a tax depends on the nature and function of the 

charge, not on how it’s labeled.  Westrac, Inc. v. Walker Field, 812 P.2d 714, 716 (Colo. 

App. 1991).  A “fee” is a charge imposed on persons to defray costs of a particular 

government service.  E–470 Public Highway Auth. v. 455 Co., 3 P.3d 18, 24-25 (Colo. 

2000).  A “tax” is a means of distributing the general burden of the cost of government, 

rather than an assessment of benefits received by an individual party.  Thorpe v. State, 

107 P.3d 1064, 1072 (Colo. App. 2004).  Importantly, a taxpayer receives a much more 

general set of benefits and privileges than does the payer of a user fee.  

There is a strong presumption in Colorado favoring the permissibility of “user 

fees,” irrespective of an individual’s actual frequency of use of the particular service, and 

so long as the fee “is reasonably designed to defray the cost of the particular service 

rendered” by the government.  Bloom v. City of Fort Collins, 784 P.2d 304, 311 (Colo. 

1989) (upholding transportation utility fees).  See also E–470 Public Highway Auth., 3 

P.3d at 18 (upholding highway expansion fees); Loup–Miller Const. Co. v. City and 

County of Denver, 676 P.2d 1170 (Colo.1984) (upholding sewage service fee upon 

apartment building owners). 

Likewise, Colorado courts have acknowledged that the amount of a “user fee” 

need not be precisely calibrated to the use that a party makes of government services.  

Kirk v. Denver Publishing Co., 818 P.2d 262, 269 (Colo. 1991) (quoting U.S. v. Sperry 
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Corp., 493 U.S. 52, 60 (1989)).  Additionally, a fee does not have to be voluntary in order 

to be deemed a permissible user fee.  Bloom, 784 P.2d at 310-11.  A usage fee can be 

upheld even when it is mandatory, so long as the fees are reasonably designed to offset 

the overall cost of services for which the fees were imposed.  Id.  Specifically, this 

demonstrates that imposition of the bridge safety surcharge fee does not have to be 

proportionally matched only to those drivers who regularly travel over CBE bridges.  

Moreover, the bridge surcharge fee can be properly assessed on drivers regardless of their 

willingness to pay the fee voluntarily.  To suggest that this type of fee must be tailored to 

an individual’s usage would severely hamper the collection and enforcement of all 

government- levied fees, rendering them ineffective, counterproductive, and significantly 

more expensive to administer.   

In this matter, the Court concludes that the charge assessed by the CBE 

constitutes a permissible user fee, rather than an illegal tax as argued by the Plaintiff.  It 

is clear from the record here that the General Assembly’s intent in enacting FASTER was 

to use the funds to maintain and replace bridges within the Colorado highway system.  

The party challenging the constitutionality of a statute bears the burden of proving it 

unconstitutional beyond a reasonable doubt.  Scholz v. Metro. Pathologists, P.C., 851 

P.2d 901, 905 (Colo. 1993).  The record overwhelmingly demonstrates that the monies 

raised via the bridge safety surcharge fee are kept in a separate treasury account, to be 

used only for the CBE’s authorized purpose.  Plaintiff’s assertions that the benefit its 

members derive is required to be proportional to the fee paid is without support in the 

law.  The witnesses Plaintiff offered as members of its organization were not sufficiently 

persuasive or credible in their testimony to suggest any fundamental inequities in the 
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imposition of the bridge safety surcharge fee.  Furthermore, a nexus between an 

individual’s use and the permissibility of a user fee is not required in Colorado.  

Therefore, because the CBE does not levy a general tax; the bridge safety user fee is 

appropriately assessed on Colorado registered vehicles; and the funds are properly and 

solely used for the CBE’s operations, Plaintiffs have not met their burden of proof, and 

the Court finds that the CBE is a self-supporting business under the TABOR statute.  

Specifically, the bridge surcharge safety fee is correctly labeled as a “fee” and is a proper 

exercise of the CBE’s authority under its enabling statutes.  

B. The CBE Did Not Receive Impermissible Grant Amounts from CDOT. 

Plaintiff argues that the CBE lost its “enterprise” status when it received grants 

from CDOT totaling more than 10 percent of its annual revenue.  Loss of enterprise status 

would mean that the CBE would no longer be exempt from TABOR’s voting 

requirements and revenue limitations.   

The Court concludes, however, that the CBE did not lose its enterprise status as a 

result of federal grant money received.  Funds from the Federal Highway Administration 

allocated to the CBE were never credited to CDOT’s state treasury account and there was 

no transfer from CDOT to the CBE under this process.  Specifically, the grant from the 

federal government went directly to the CBE as reimbursement for its costs incurred and 

debt service on qualifying elements of a designated bridge project.  Moreover, the grant 

process defined under TABOR “excludes any federal funds, regardless of whether such 

federal funds pass through the state . . . prior to receipt by an enterprise.” C.R.S. § 24-77-

102(7)(b)(III).  Thus, even if the grant did pass through CDOT’s treasury account before 
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its transfer to the CBE, it came from federal funds and has no effect on an entity’s status 

as an enterprise.   

Further, Plaintiff maintains that rather than use generally accepted accounting 

principles as the Colorado General Assembly has specifically prescribed for all matters of 

TABOR compliance, as discussed above, CDOT should have used a fair market value 

method in determining the value of the bridges transferred to the CBE.  Specifically, 

Plaintiff asserts that had a fair market value method been utilized, Defendants would have 

exceeded the 10 percent limitation on TABOR-exempt enterprises.   

However, there is no legal basis for using a fair market value standard for valuing 

transfers of such property.  In fact, as earlier stated, such a valuation would be contrary to 

the specific accounting principles mandated by the State.  The value of all bridges 

transferred to the CBE was properly calculated using generally accepted accounting 

principles, namely the depreciation valuation method.   

Plaintiff’s valuation expert, Paul Wingard (“Mr. Wingard”), testified concerning 

the condition of the bridges transferred to the CBE by CDOT, as well as their 

approximate fair market value.  However, the Court finds Mr. Wingard’s evaluation 

techniques questionable and unreliable.  While Mr. Wingard physically visited two of the 

transferred bridges the day before trial in this matter, he failed to make a full inspection 

of those bridges and failed to take into consideration such obvious factors as heavier 

weekend vehicle traffic when making his overall evaluation.  Rather, Mr. Wingard’s 

testimony concerning the bridge valuation was based in large part upon observations of 

the bridges using the Google Earth software program, which contains dubious assurances 

of truth and accuracy in matters of assessing the structural integrity of bridges.  An 
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expert’s testimony before the court is assessed based on its “validity and reliability,” and 

specifically must be “reasonably reliable” such that it can lead to legal conclusions.  

Brooks v. People, 975 P.2d 1105, 1114 (Colo. 1994).  Mr. Wingard’s testimony does not 

rest upon valid or factual underpinnings or use reliable techniques, and as such, does not 

pass muster under Brooks.   

Mr. Wingard’s testimony regarding the use of a fair market valuation was also 

unpersuasive, as it failed to comport with Colorado’s standard valuation procedures, or 

make meaningful reference to the standard required by TABOR.  As such, Mr. Wingard’s 

testimony was not sufficiently credible or persuasive to comprise a basis for this Court’s 

decision.   

Accounting valuation principles notwithstanding, this Court finds that under the 

state statutes implementing TABOR, any bridges transferred to the CBE did not count 

toward the 10 percent limitation on state and local government grants because they were 

not cash subsidies or other direct contributions of money.  See C.R.S. § 24-77-102(7)(a).  

Further, as discussed above, the grant monies received from the federal government did 

not affect CBE’s status as an enterprise under the TABOR statutes pursuant to Colo. 

Const. art. X § 20(2)(d), and therefore, did not result in the CBE’s loss of exemption from 

TABOR’s voting requirements and revenue limitations.   

ORDER 
 

WHEREFORE, for the reasons set forth above, the Court finds and hereby 

declares that the CBE was an “enterprise,” as that term is defined in the applicable 

TABOR provisions, C.R.S. § 43-4-805(2), when it properly assessed the bridge surcharge 

safety fee and issued revenue bonds in fiscal year 2010-2011, and did not violate TABOR 
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by the issuance of such bonds without submitting the matter to voters in a statewide 

election.  Therefore, Plaintiff is not entitled to declaratory or injunctive relief in this 

proceeding and Plaintiff’s Motion pursuant to C.R.C.P. 57 and 65 is now DENIED.  This 

Order shall constitute a final judgment pursuant to C.R.C.P. 58. 

 DONE this 19th day of July, 2013. 
       

BY THE COURT: 
 

         
        ______________________ 
        MICHAEL A. MARTINEZ 
        District Court Judge 

 

 


