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PLAINTIFFS’ RESPONSE TO SECRETARY’S C.R.C.P. 59(a)(4) MOTION TO 

AMEND JUDGMENT 

 
 

The Libertarian Party of Colorado (“LPOC”) and Gordon Roy Butt (“Butt”) (collectively, 

“Libertarian Plaintiffs”) by and through their counsel, the MATTHEW C. FERGUSON LAW FIRM, 

P.C. AND ROBINSON and ROBINSON, P.C. respectfully submit Plaintiffs’ Response to Secretary’s 

C.R.C.P. 59(a)(4) Motion to Amend Judgment, and states as follows: 
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Respondent Secretary of State Scott Gessler (hereinafter “Secretary”) has filed his 

Motion C.R.C.P. 59(a)(4) Motion to Amend Judgment (“SOS Motion”). 

 

1. PRELIMINARY STATEMENT 

 

As this response was being written (August 27, 2013 @ 1:29 p.m.), the Secretary 

announced that the Libertarian candidate – Jan Brooks -- has failed to submit a sufficient number 

of signatures. The Secretary has rejected 426 “entries” of Candidate Brooks’ signatures – a very 

high rate of rejection. The Libertarians are exploring their protest options presently.  One issue 

was that the Secretary’s website was down for “maintenance” the weekend before (and the last 

two days of) the period to collect signatures. There may be an issue related to voters in SD 11 

that are qualified and erroneously rejected and/or the ability of the Libertarians to utilize voter 

registration information normally available on the Secretary’s website was impacted. This is very 

preliminary information and undersigned counsel offers it here with that caveat.  The 

Libertarians are obviously very perplexed by the rejection of over half their signatures. They are 

chagrined about the absence of the Secretary’s website at a most critical time. It may be that the 

Libertarians simply failed to obtain the necessary signatures, in which case Jan Brooks has 

apparently been accepted as a write in candidate. The Libertarians have issued a press release 

contained in APPENDIX “A”.  

Then at 2:05 p.m., the Colorado Supreme Court answered Governor John Hickenlooper 

Article VI, Colo. Const. Interrogatory in the negative. The Governor asking a direct question to 

the Colorado Supreme Court about the constitutionality of the Recall Article XXI, Section 3 in 

the Colorado Constitution. The Colorado Supreme Court today held in an order that Article XXI, 

Section 3 of the Colorado Constitution violates the United States Constitution's First and 



DENVER COUNTY DISTRICT COURT CASE NO. 033491  

PLAINTIFFS’ RESPONSE TO SECRETARY’S C.R.C.P. 59(a)(4) MOTION TO AMEND JUDGMENT 

Page 3 of 14 

 

 

Fourteenth Amendment. This means that the Clerks will have to amend their sample ballots to 

remove the requirement of a vote on the recall question in order to vote for the candidate. A copy 

of the Colorado Supreme Court’s Order, in In Re: Interrogatory Propounded by Governor 

Hickenlooper Concerning the Constitutionality of Certain Provisions of Article XXI, § 3 of the 

Constitution of the State of Colorado,  Case No.: 2013 SA 214, dated August 27, 2013, is 

attached hereto AS EXHIBIT “A”.  

2. INTRODUCTION 

 

Once again, this trial court is faced with issues related to the two recall elections in 

Senate Districts 3 and 11. These particular issues are posited by the Secretary as relief under the 

guise of C.R.C.P. 59(a)(4). It is not a proper motion under this rule concerning judgments. It is in 

reality the Secretary’s attempt to obtain a declaration and the judiciary’s imprimatur that it 

August 16, 2013.   

There are two major issues implicated in the Secretary’s Motion: 

1. Expanded internet voting, not contemplated under C.R.S. § 1-8-101, et seq.; and  

2. Voting/ballot secrecy violations for expanded internet voting.  

 

ARGUMENT 

 

A. C.R.C.P. 59(A)(4) – IMPROPER DEVICE 

 

The Secretary employs C.R.C.P. 59(a)(4) – amend judgment --  not to challenge a 

verdict; not to correct a clerical error; not to assert a JNOV; and not to bring new evidence. The 

primary purpose of a motion to amend a judgment or for a new trial, under civil procedure rules, 

is to give the court an opportunity to correct its errors.  People v. Thomas, 195 P.3d 1162 1164 

(Colo. App. 2008). The Secretary’s  states  that such a motion allows for a possible adjustment of 

https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017123307&pubNum=0004645&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem
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the decision and cite  People v. Trupp, 51 P.3d 985, 989 (Colo. 2002), citing Koch v. District 

Court, Jefferson County, 984 P.2d 4,7 (Colo. 1997):  

C.R.C.P. 59
 
[footnote omitted] permits a new trial on one of following six grounds: 

(1) an irregularity in the proceedings which deprived a party of a fair trial; (2) 

misconduct of the jury; (3) accident or surprise which could not have been 

prevented through ordinary prudence; (4) newly discovered evidence which could 

not, with reasonable diligence, have been discovered and produced at trial; (5) 

excessive or inadequate damages; or (6) error in law. If a trial judge's stated 

reasons for ordering a new trial under C.R.C.P. 59(c) are not among those 

enumerated within the rule, then the order for a new trial constitutes an abuse of 

discretion and should be reversed. See DeMott v. Smith, 29 Colo.App. 531, 536, 

486 P.2d 451, 454 (1971). 

 

 The Secretary also relies on Somerlott v. Cherokee Nation Distribs., Inc., 686 F.3d 1144, 

1153 (10th Cir. 2012). F.R.C.P 59(e) is essentially the federal rule version of C.R.C.P. 59(a)(4). 

That case also demonstrates the inapplicability of this rule: 

Grounds for granting a Rule 59(e) motion include “(1) an intervening change in 

the controlling law, (2) new evidence previously unavailable, and (3) the need to 

correct clear error or prevent manifest injustice.” Servants of Paraclete v. Does, 

204 F.3d 1005, 1012 (10th Cir.2000). 

 

The Secretary’s motion is not such a motion. Rather the Secretary seeks a declaration that 

his “August 16, 2013, Emergency Rules and August 23, 2013, amendments … substantially 

comply with the Election Code. Under the guises that the Secretary’s July 22, 2013, Rule 32.6 – 

the one that sought to “harmonize” the Article XXI, Section 3 with Section 1-12-117(1), C.R.S., 

-- and the Court “retained jurisdiction over the Secretary’s and the clerks’ implementation of the 

August 12, 2013, Order. There are no citations to the Court’s ruling and Order. This Court stated 

at p. 56, ll. 10-13
1
 that “Make it clear, I – the idea that I don’t want to be a super legislature, I 

                                                           
1
 A transcript prepared by the intervenor for his appeal to the Supreme Court.  

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR59&originatingDoc=Id47a5449d7fd11e1b66bbd5332e2d275&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000058244&pubNum=506&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1012
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000058244&pubNum=506&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1012
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absolutely agree with that. That is not my job as a judge.” At lines 16-17 (same page), this Court 

continued:  

This is the Secretary of States’ task. He’s tasked to do – run elections under the – 

under Colorado law. I just have to make sure that nobody violates the Constitution 

when it’s done. 

 

Id. (emphasis added).  

 

The Secretary is seeking a court ruling that his 8 pages of emergency rules comply with 

“Election Code”.  Again this Court reiterated when asked about issuing orders “that may be 

necessary to the county clerks” 
2
 that:  

No – I don’t want to go any further than that. As I said, Mister – Secretary Gessler is the 

person tasked by Colorado law with making sure that elections get done. I just have to 

make sure the Constitution gets met.  

 

Tr., p. 57, ll. 9-10 (emphasis added).  

 

This Court continued when pressed by the Secretary’s counsel on judicial guidance to the 

Secretary: 

 

[ ] – this is what I didn’t want to do, counsel. [Right]
3
. I do not want to write a new 

statute. [As long as the Secretary has the authority --]
4
. The Secretary has authority to 

promulgate the rule and entering an order will itself be subject to protest.  

**** 

I am sure that you are painfully aware of that.  

 

Tr., p. 58, ll. 4-19 (emphasis added).  The Court concluded that the Secretary has the statutory 

framework, but he needed to apply the language Article XXI, Section 3. (Tr., p. 59, ll. 10-11).     

Now the Secretary also contends that this Court “ordered” the Clerks to conduct the recalls as 

polling place elections. The Libertarian Plaintiffs cannot locate such an order. The Court did say 

                                                           
2
 Deputy District Attorneys’ inquiry at Tr. p. 57, ll. 2-4.  

 
3
 By the Secretary’s counsel. 

 
4
 Same.  
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that it would retain jurisdiction to “resolve other disputes”. There is no such dispute before the 

Court – although it appears the Secretary may want to obtain an actual controversy. The Court 

assiduously avoided exactly what the Secretary brings now before this Court. C.R.C.P. 59(a)(4) 

is not the proper procedure – if there is one – to gain a judicial “blessing” of the Secretary’s 

rules. There are concerns and objections to the Emergency Rules.  

B. THE SECRETARY’S EMERGENCY RULES PROMULGATED IN WRONG STATUTORY 

FRAMEWORK – PRECARIOUS EXPANSION OF INTERNET VOTING AND WIDESPREAD 

POTENTIAL FOR LOSS OF SECRECY.  

 

          On the chance that the Court does address the Secretary’s motion in some fashion, the 

Libertarian Plaintiffs respond to some of the issues and concerns with these rules. 

          In his Emergency Rules, the Secretary has focused on, utilized and relied upon C.R.S. 1-

7.5-101, et seq., which is a new legislation concerning all mail ballots as found in the recently 

enacted House Bill 1303. The Secretary readily admits at 32.7 of its Emergency Rules that the 

September 10, 2013, recall elections and SD 3 and 11 “will be conducted as polling place 

elections”. Thus, because C.R.S. § 1-7.5-101, et seq., deals only with all mail ballots – not the 

situation here --  and because the Secretary admits that this is a polling place election, the proper 

place for the Secretary to have focus his Emergency Rule promulgation would be under C.R.S. § 

1-8-101, et seq. This Title 1 Article would seem to provide a complete framework for this polling 

place election – that will require some mail ballots. The concept of all mail ballots has obviously 

been rendered impossible. Time frames are condensed in light of the Court’s August 12
th

 ruling – 

but recall that before House Bill 1303, recall elections were not done by all mail ballots. HB13-

1303 (as codified I, 1-7.5-101, et seq., C.R.S.) was to blame for this predicament as the all mail 
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ballot legislation constrained the Secretary’s and the Clerks time frames and thus violated the 

Constitutional deadline.  

           The most obvious concern is indeed the expansion of internet voting as the means to meet 

a time crunch. C.R.S. §1-8-115 addresses emergency mail-in voting for a specific class of voters. 

And while C.R.S. §1-7.5-115 contains a similar provision it is inapplicable – these are no longer 

all mail ballot elections. 

          Neither the statutes authorize the use of email delivery of unvoted ballots except in the 

very  limited cases of “emergencies” occurring after the mail in ballot application date C.R.S. § 

1-8-115(1) (a) and in certain voters falling under the Uniformed Overseas Citizens Absentee 

Voting Act, and then only under strictly limited conditions.  In accommodating voters’ access to 

ballots, he many voters requiring absentee ballots will be excludes. A more slippery slope is that 

the Secretary should not expand his authority to use e-mail ballots, heretofore not provided to the 

voters now addressed by him in the Emergency Rules. These rules would allow an unvoted ballot 

to be e-mailed to an “absentee” voter (also expanded beyond both laws). That voter would then 

need to print the ballot, fill it out – vote – and then return by mail, hand delivery or be electronic 

means. Ballots in the internet pose serious unintended consequences. How does one stop printing 

many ballots? Moreover, a mailed ballot is secret – an e-mailed ballot is not in the least. Now to 

allow soldiers in the battlefield to waive such a secrecy right is an exigent circumstance
5
 – here 

the internet doors are flung wide open to a much wider class of voters in the electorate. Who 

                                                           
5
 Electronic return of voted ballots is limited to UOCAVA voters when there is no secure means of ballot delivery 

such as mail – C.R.S. §1-8.3-113), and election day  “emergencies” yet to be defined by the Secretary  under C.R.S. 

§ 1-7.5 115 – which again is not a polling place election framework.   
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would not want to vote by e-mail? The electorate here would not be adequately educated. This is 

especially true given the breadth of people covered by both 115’s  

1)(a) In the event an eligible elector or a member of an eligible elector's 

immediate family, related by blood or marriage to the second degree, is confined 

in a hospital or place of residence on election day, the elector may request in a 

personally signed written statement that the county clerk and recorder or 

designated election official send a replacement ballot. The county clerk and 

recorder or designated election official shall deliver the replacement ballot, at the 

office of the county clerk and recorder or designated election official during the 

regular hours of business, to any authorized representative of the elector. For the 

purposes of this paragraph (a), “authorized representative” means a person who 

possesses a written statement from the elector containing the elector's signature, 

name, and address of residence and indicating that the elector is or will be 

confined in a hospital or place of residence on election day and requesting that the 

replacement ballot be given to the authorized person as identified by name and 

address of residence. The authorized person shall acknowledge receipt of the 

replacement ballot with a signature, name, and address of residence. 

 

C.R.S. § 1-7.5-115 (emphasis added).  C.R.S. 1-8-115 is similar in defining such a class.  

 

Both statutes have a broad sweep as emphasized above. Confinement in the home can be 

abused – Peyton Manning may be playing.  The statutes however include procedures above that 

check abuse or address confusion. These checks are not contained in an e-mail ballot situation as 

promulgated here. New Jersey did experience Hurricane Sandy e-mail ballot problems for 

displaced voters, but unaffected voters also sought to vote over the internet. These recall 

elections do not approach Hurricane Sandy’s emergency. Internet voting is not a tested or 

authorized method of voting. There will be time at this end of this week to mail ballots to such 

individuals – and time and opportunity to return them.  

In light of the Secretary’s correct position that this election should be conducted as a 

polling place election (Rule 32.7), the absentee and mail in ballots should be governed by C.R.S. 

§ 1-8-101, et. seq. and not be governed by Article 7.5’s all mail ballot elections upon which the 
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Emergency Rules rest. The existing provisions of Article 8, Part 1, if complied with, avoid some 

of the pitfalls extant here with otherwise untested temporary rules based on all mail ballot 

elections as contemplated by HB13-1303. The desire to evolve to all mail ballots is not a basis to 

expand and allow internet voting 

 C.R.S. § 1-7.5-115 is solely designed for an all mail ballot election where 

emergency ballots were to be issued only on Election Day and only as “replacement” ballots 

replacing ballots that had already been mailed to the voter in an all-mail ballot election.  This is 

simply not applicable to this election. C.R.S. § 1-7.5-115 authorizes the Secretary to promulgate 

rules for the issuance of emergency replacement ballots. The Secretary does not appear to have 

yet promulgated such rules; nor should he as C.R.S. § 1-7.5-115 cannot logically be applied for 

the recall elections.  

In light of the Secretary’s correct position that this election should be conducted as a 

polling place election (Rule 32.7), the absentee and mail in ballots should be governed by C.R.S. 

§ 1-8-101, et. seq. and not be governed by Article 7.5’s all mail ballot elections upon which the 

Emergency Rules rest. The existing provisions of Article 8, Part 1, if complied with, avoid some 

of the pitfalls extant here with otherwise untested temporary rules based on all mail ballot 

elections as contemplated by HB13-1303. The desire to evolve to all mail ballots is not a basis to 

expand and allow internet voting 

C.R.S. § 1-7.5-115 is solely designed for an all mail ballot election where emergency 

ballots were to be issued only on Election Day and only as “replacement” ballots replacing 

ballots that had already been mailed to the voter in an all-mail ballot election.  This is simply not 

applicable to this election. C.R.S. § 1-7.5-115 authorizes the Secretary to promulgate rules for 
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the issuance of emergency replacement ballots. The Secretary does not appear to have yet 

promulgated such rules; nor should he as C.R.S. § 1-7.5-115 cannot logically be applied for the 

recall elections.  

The other core issue that is seriously implicated in the Secretary’s emergency rules is the 

right to a secret ballot. Article VII, Section 8 provides for this right (and obligation): 

Section 8. Elections by ballot or voting machine. All elections by the 

people shall be by ballot, and in case paper ballots are required to be used, 

no ballots shall be marked in any way whereby the ballot can be identified 

as the ballot of the person casting it.  

 

Use of marked ballots is contrary to the Constitution.  Taylor v. Pile, 154 Colo. 516, 391 

P.2d 670 (1964)(numbered ballots that could be used to determine voter’s ballot is contrary to 

constitutional and statutory guarantee of secret ballot).  The obligation to provide secret ballots 

protects the integrity of the elections. E-mailed ballots can readily be sent to other persons or 

entities by the recipient of the e-mail ballot or can be sent by the voter itself. The Intervenor 

Robert W. Nemanich  strenuously argued on August 12
th

 that it was absolutely wrong to force a 

very limited number of UOCAVA voters to vote their ballot and transmit it by e-mail The same 

lawyers also now represent the two recalled Senators, the Democratic Party of Colorado and 

soon yet another proposed intervenor -- VoteVets.org. Unless there exist a positional conflict, it 

follows that all these parties (including a major party and the two state senators) agree and are 

equally concerned still with internet voting and obviously it’s significant if not overwhelming 

expansion to the sweep of class § 115 voters.  

There is no statutory authority for this widespread use of electronically transmitted 

ballots. They are not secret and as with all e-mails can be sent to others – forwarded to others. A 

person’s ballot could end up in many hands. 



DENVER COUNTY DISTRICT COURT CASE NO. 033491  

PLAINTIFFS’ RESPONSE TO SECRETARY’S C.R.C.P. 59(a)(4) MOTION TO AMEND JUDGMENT 

Page 11 of 14 

 

 

 

 CONCLUSION 
 

 The Libertarian Plaintiffs respectfully submit that this Court should not entertain the 

Secretary’s sweeping request to declare 8 pages of emergency election rules for the recall 

elections under the guise of amending a judgment pursuant to C.R.C.P. 59(a)(4). No matter how 

well intentioned or thought out, this Court should not wade into divining whether emergency 

rules are “compliant” with Colorado election laws. The Court’s decision would not be based on 

an actual controversy and no matter what appealed by someone at sometime. It would appear 

better that the Secretary proceed by an appropriate device or that the Court avoid deciding the 

many and detailed emergency rules in an omnibus order. At some point a pointed challenge and 

actual controversy will almost certainly arise.  

 Should the Court be inclined to undertake the task requested by the Secretary, the 

Libertarians have pointed out that the Secretary has likely used the wrong statutory framework to 

promulgate his rules. Additionally, the expansion of internet voting is fraught with its own 

serious perils and poses the proverbial “slippery slope”.  To achieve the Secretary’s tasks the 

Court would perhaps need to agree with some of the other Defendants that an extensive and 

expedited hearing to go through the emergency rules and “harmonize” them completely with the 

election codes.  

 

Respectfully submitted, this 27
th

 day of August, 2013. 

 

      

THE MATTHEW C. FERGUSON LAW FIRM, P.C. 
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 /s/     

Matthew C. Ferguson, #25687   

119 South Spring Street, Suite 201 

Aspen, Colorado  81611   

Telephone: (970) 925-6288   

Facsimile:  (970) 925-2273 

Attorney for Petitioners/Libertarian Plaintiffs  

THE LIBERTARIAN PARTY OF COLORADO AND 

GORDON ROY BUTT 

 

 

 

 

CERTIFICATE OF SERVICE 

 

 I, the undersigned, hereby certify that on August 27, 2013, a true and correct copy of the 

foregoing PLAINTIFFS’ RESPONSE TO SECRETARY’S C.R.C.P. 59(a)(4) MOTION TO 

AMEND JUDGMENT was served via ICCES and E-mail on the following: 

 

Matthew D. Grove, Esq.  

LeeAnn Morril, Esq. 

First Assistant Attorney General 

Public Officials, State Services Section 

1525 Sherman Street 

Denver, CO 80203  

 

Richard C. Kaufman, Esq.  

Ryley Carlock & Applewhite 

1700 Lincoln Street 

Suite 3500 

Denver, CO 80203 

 

William F. Robinson, III, Esq. 

Robinson & Robinson, P.C. 

4105 East Girard Avenue 

Denver, Colorado, 80222 

 

Amy R. Folsom, Esq. 

Diane May, Esq.  

The County Attorney, El Paso County, Colorado 

200 South Cascade Avenue Suite 150  

Colorado Springs, CO 80903-2208  

Tel (719) 520-6485  

 



DENVER COUNTY DISTRICT COURT CASE NO. 033491  

PLAINTIFFS’ RESPONSE TO SECRETARY’S C.R.C.P. 59(a)(4) MOTION TO AMEND JUDGMENT 

Page 13 of 14 

 

 

 

Mark G. Grueskin, No. 14621 

Edward T. Ramey, No 6748 

Martha M. Tierney, No. 27521 

Heizer Paul Gueskin LLP 

2401 15
th

 Street, Suite 300 

Denver, CO 80202 

Tel (303) 595-4747 

 

 

 

 

____________________ 

Matthew C. Ferguson 
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Appendix “A” 
 

For Immediate Release 

August 27, 2013 

 

Colorado Springs, Colorado -- The Libertarian Party of El Paso County has received notice via 

the Libertarian Party of Colorado and our candidate Jan Brooks that the Colorado Secretary of 

State’s office has rejected greater than 50% of the signatures our volunteers gathered over the 10 

day period we were given to obtain ballot access. 

 

The rejection rate, in our opinion, is an excessive amount and likely to be challenged because 

this disenfranchises over 400 voters in Senate District 11 that have a stake in this recall election. 

 

In addition to the excessive rejection rate, the Secretary of State’s voter registration website was 

down over the weekend of August 24-25 thus making it impossible for those in the field to verify 

registrations. This series of events calls into question the integrity of ballot access for third party 

candidates and the timing of the denial of access to the website for voter registration verification. 

The voters who chose to sign the petition to get Jan Brooks on the ballot deserve to have their 

participation validated. 

 

The Libertarian Party of El Paso County has every intention of ensuring the voters of our county 

are heard and will take the necessary steps to honor those 426 people who signed our candidate’s 

petition. 

 

For more information please contact: 

Liz Oldach 

Chair - Libertarian Party of El Paso County 

719-445-1949 LPEPC Voice Mail 

719-271-4607 Cell 

719-266-5496 Evening 

Email: chair@lpepc.org 

Facebook Page: http://www.facebook.com/LPElPaso 

 

mailto:chair@lpepc.org
http://www.facebook.com/LPElPaso

