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DISTRICT COURT, DENVER COUNTY, COLORADO 
 
1437 Bannock Street, Room 256 
Denver, CO 80202 
720-865-8301 
 
Petitioners/Plaintiffs: 
  
THE LIBERTARIAN PARTY OF COLORADO, RICHARD 
N. ANGLUND and GORDON ROY BUTT 
 
vs. 
 
Respondents/Defendants: 
 
SCOTT GESSLER, in his official capacity as Secretary of 
State of the State of Colorado; WAYNE W. WILLIAMS, in 
his official capacity as El Paso County Clerk and Recorder; 
and GILBERT ORTIZ, in his official capacity as Pueblo 
County Clerk and Recorder 
 
Attorney for Petitioners/Plaintiffs: 
 
William F. Robinson, III Atty. Reg. No.: 4010 
Robinson & Robinson, PC. 
4105 E Girard Ave 
Denver, Colorado 80222 
 
Phone Number:   303.758.1125 
E-mail:  williamfrobinsoniii@gmail.com   
 

 
 
 
 
 
 
 
 
 
 
 
▲ COURT USE ONLY ▲ 

 
 
Case Number:  
 
13 CV ______ 
 
 
 

 
MOTION FOR FORTHWITH HEARING AND RELIEF PURSUANT TO § 1-1-113(1), 

C.R.S., AND MEMORANDUM IN SUPPORT THEREOF 
 

 
 

COME NOW Petitioners, by and through their attorney, William F. Robinson, III, 

pursuant to § 1-1-113, C.R.S., and respectfully request that the Court set a forthwith hearing and 

grant the Plaintiffs immediate relief against Respondents Secretary of State Scott Gessler 
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(hereinafter “the Secretary”), El Paso County Clerk and Recorder Wayne W. Williams (“Clerk 

and Recorder Williams”); and Pueblo County Clerk and Recorder Gilbert Ortiz  (“Clerk and 

Recorder Ortiz”).  In support thereof, the following is shown: 

 

CERTIFICATION PURSUANT TO C.R.C.P. 121, Section 1-15(8) 

Undersigned has been informed that Petitioners prior counsel corresponded with First 

Assistant Attorney General, Public Officials Unit, LeeAnn Morrill  seeking to resolve this 

dispute without having to file a petition or seek emergency relief.  Ms. Morrill informed prior 

counsel that the Secretary was maintaining his position with respect to the matters raised herein. 

 
1. NATURE OF THE CASE  

 
This is a ballot access case involving the September 10, 2013, recall elections of State 

Senator Angela Giron for State Senate District 3 (“SD-3”) and John Morse for State Senate 

District 11 (“SD-11”).  Pursuant to Article XXI, Section 3 of the Colorado Constitution, the 

deadline for filing successor candidate petitions is “not less than fifteen days before such recall 

election,” which in this case is August 26, 2013.  However, Defendant Scott Gessler, acting in 

his official capacity as the Secretary of State, relying on § 1-12-117(1), C.R.S., set July 29, 2013, 

as the deadline for filing candidate petitions for these two recall elections.  Because the 

constitutional provision directly addresses the deadline for filing successor candidate petitions, it 

controls that deadline. 

Petitioners/Plaintiffs are seeking an order from this Court directing the Secretary to 

impose the constitutional deadline for successor candidate petitions for these two recall elections 

and directing Respondents Clerk and Recorder Williams and Clerk and Recorder Ortiz to refrain 
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from instituting any procedures for circulating ballots or sample ballots or ballot content until 

after the Secretary determines whether any successor candidate petitions filed on or before 

August 26, 2013 are valid.  

This case impacts upon the fundamental freedoms of political expression and association 

of both the candidates seeking access to the special recall election ballots as well as the electors 

of SD-3 and SD-11.   

2. RELIEF SOUGHT  
 

Petitioners contend that the Secretary is not in compliance with Art. XXI, Section 3 of the 

Colorado Constitution and is impinging on the fundamental rights of political expression 

association.  On August 6, 2013, the Secretary sent Notices of Recall Elections for the recall 

elections for SD-3 and SD-11 to Clerk and Recorders Ortiz and Williams, respectively.  Upon 

information and belief, Clerk and Recorders Ortiz and Williams intend to conduct mail ballot 

elections, which requires them to mail ballots to electors sometime between August 18 and 

August 22.  In addition, Clerk and Recorder Williams has indicated that he will mail out military 

ballots no later than August 9. 

Plaintiffs seek emergency relief pursuant to § 1-1-113(a) in the form of an order that (1) 

requires Respondent Secretary of State Scott Gessler to approve the format of successor 

candidate petitions and to accept successor candidate petitions up to and including August 26, 

2013; and (2) restrains Respondent Secretary of State Scott Gessler Clerk and Recorder Ortiz and 

Clerk and Recorder Williams from instituting any procedures for circulating ballots, ballot 

contents or sample ballots until after the Secretary determines whether any successor candidate 

petitions filed on or before August 26, 2013 are valid.  
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In order to grant such relief, the Court must give notice to the Secretary and Clerk and 

Record Ortiz and Clerk and Recorder Williams, as well as an opportunity to be heard.  § 1-1-

113(1), C.R.S.  Thus, the Petitioners are requesting that the Court set a hearing as soon as 

possible and issue an order sometime before August 9.   

 
3. FACTUAL BACKGROUND  
 

On June 18, 2013, the Secretary issued a Statement of Sufficiency that the petition to 

recall Senator John Morse (SD-11) received more than enough valid signatures. On June 24, 

2013, the Secretary issued a Statement of Sufficiency that the petition to recall Senator Angela 

Giron (SD-3) received more than enough valid signatures.  

On July 18, 2013, pursuant to Article XXI, Section 2 of the Colorado Constitution, 

Governor Hickenlooper issued Executive Order D 2013-021 declaring September 10, 2013, as 

the date for the special recall elections in Senate District 11 and Senate District 3.  (A copy of 

Executive Order D 2013-021 is attached hereto as Exhibit 1).   

On July 22, 2013, the Secretary issued emergency Rule 32.6 without any period for 

public comment or hearing. 

Mr. Anglund seeks nomination as a successor candidate for the SD-3 recall election.  (A 

copy of Mr. Anglund’s Candidate Affidavit is attached hereto as Exhibit 2).   On August 1, 2013, 

Mr. Anglund submitted his successor candidate petition to the Secretary for approval of the 

format of his petition.  On August 2, 2013, Ben Schler of the Elections Division in the 

Secretary’s office issued a letter to Mr. Anglund in which he stated “[u]nder section 1-12-117(1), 

C.R.S., and Election Rule 32.6, a recall successor candidate must submit his or her candidate 

petitions with the requisite number of valid signatures to the Secretary of State ‘no later than ten 
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calendar days after the designated election official sets the election date . . . ’ ”  (A copy of Ben 

Schler’s August 2, 2013, letter to Mr. Anglund is attached hereto as Exhibit 3).  Mr. Schler 

informed Mr. Anglund that under section 1-12-117(1), C.R.S., and Election Rule 32.6, the 

deadline for filing successor candidate petitions was July 29, 2013.  See Ex. 3.  Thus, Mr. Schler 

informed Mr. Anglund that because the deadline for filing successor candidate petitions had 

passed, that “the Secretary of State cannot approve your petition format.”  Id. 

Gordon Roy Butt seeks nomination as a successor candidate for the SD-11 recall election.  

(A copy of Mr. Butt’s Candidate Affidavit is attached hereto as Exhibit 4).  On July 30, 2013, 

Mr. Butt submitted his successor candidate petition to the Secretary for approval of the format of 

his petition. On August 1, 2013, Ben Schler of the Elections Division in the Secretary’s office 

issued a letter to Mr. Butt in which he stated “[u]nder section 1-12-117(1), C.R.S., and Election 

Rule 32.6, a recall successor candidate must submit his or her candidate petitions with the 

requisite number of valid signatures to the Secretary of State ‘no later than ten calendar days 

after the designated election official sets the election date . . . ’ ”  (A copy of Ben Schler’s 

August 1, 2013, letter to Mr. Butt is attached hereto as Exhibit 5).  Mr. Schler informed Mr. Butt 

that under section 1-12-117(1), C.R.S., and Election Rule 32.6, the deadline for filing successor 

candidate petitions was July 29, 2013.  See Ex. 5.  Thus, Mr. Schler informed Mr. Butt that 

because the deadline for filing successor candidate petitions had passed, that “the Secretary of 

State cannot approve your petition format.”  Id.   

On August 6, 2013, the Secretary issued a Notice of Recall for State Senate District No. 

3.  (A copy of the Notice of Recall for SD-3 is attached hereto as Exhibit 6.)  On August 6, 2013, 
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the Secretary issued a Notice of Recall for State Senate District No. 11.  (A copy of the Notice of 

Recall for SD-11 is attached hereto as Exhibit 7.) 

Clerk and Recorder Williams has indicated that he intends to conduct a mail ballot 

election under § 1-7.5-101, C.R.S., et seq.  See Unopposed Motion to Intervene Clerk and 

Recorder Williams filed in Gessler v. Hickenlooper, Case No. 2013 CV 033098, a copy of which 

is attached hereto as Exhibit 8.  Clerk and Recorder Williams has also indicated that military 

ballots will be mailed no later than August 9, 2013. See Media Advisory, a copy of which is 

attached hereto as Exhibit 9.   

 
4. ARGUMENT 
 

A. THE CONSTITUTIONAL, STATUTORY AND REGULATORY FRAMEWORK 
FOR RECALL ELECTIONS 

 
The protocol for conducting recall elections is set forth in Article XXI of the Colorado 

Constitution.   Section 3 of Article XXI provides, in pertinent part, that: 

Candidates for the office may be nominated by petition, as now provided by 
law, which petition shall be filed in the office in which petitions for 
nomination to office are required by law to be filed not less than fifteen 
days before such recall election.  (Emphasis supplied.) 
 
Thus, pursuant to Section 3 of Article XXI, the deadline for filing successor candidate 

petitions for the September 10, 2013 recall elections for SD-3 and SD-11 is August 26, 2013.   

Section 1-12-117(1), C.R.S., provides, in pertinent part, that: 

Nomination petitions may be circulated beginning the first date of which a protest 
may be filed and shall be filed no later than ten calendar days after the designated 
election official sets the election date as provided in section 1-12-111. 
 
Emergency Election Rule 32.6 provides that: 
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In accordance with section 3 of article XXI of the Colorado constitution and 
section 1-12-117 (1), C.R.S., for partisan recall elections involving a state officer, 
in order to appear on the ballot a successor candidate must file a nomination 
petition with the Secretary of State no later than ten calendar days after the 
Governor sets the election date. A write-in candidate must file an affidavit of 
intent to run as a write-in candidate no later than the fifteenth day before the 
election. 
 
 
Thus, pursuant to Section 1-12-117(1), C.R.S., and Election Rule 32.6, the deadline for 

filing successor candidate petitions for the September 10, 2013 recall elections for SD-3 and SD-

11 was July 29, 2013.   

Section 4 of Article XXI provides, in pertinent part, that: 

This article is self-executing, but legislation may be enacted to facilitate its 
operations, but in no way limiting or restricting the provisions of this article, or 
the powers herein reserved. 
 
 
Section 1-12-123 C.R.S., provides that: 

To the extent that the provisions of this part 1 concerning the recall of state 
officers conflict with the provisions of article XXI of the state constitution, the 
provisions of article XXI of the state constitution shall control. 
 

B. THE CONSTITUTIONAL PROVISION SETTING THE DEADLINE FOR FILING 
SUCCESSOR CANDIDATE PETITIONS FOR RECALL ELECTIONS CONTROLS A 
CONFLICTING STATUTORY PROVISION 

 
If a constitution provision, such as Article XXI, is self-executing, see Article XXI, 

Section 4, the only legislation that is permissible must either further the purpose of the provision 

or facilitate enforcement of such provisions; legislation which will impair, limit or destroy rights 

granted by such constitutional provision is invalid.  Yenter v Baker, 248 P.2d 311, 314 (Colo. 

1952). 
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Yenter is squarely on point and dispositive of this case.  Yenter involved a conflict 

between Section I, Article V of the Colorado Constitution, which provided at the time that 

initiative petitions shall be filed with the Secretary of State “at least four months before the 

election at which they are to be voted upon.” and a statute that the General Assembly enacted 

which required such petitions to be filed “at least eight months before the election at which they 

are to be voted upon.”  The Colorado Supreme Court held that the rights reserved to the people 

by Section I, Article V could not be abridged by the General Assembly: 

Plainly, it was not the intent of the people, in making the self-executing 
constitutional amendment, to leave the fixing of the time within which petitions 
must be filed either to the legislature or to the courts.  The people reserved to 
themselves the power of initiative action. 
 

248 P.2d at 315.  See also: Davidson v. Sandstrom, 83 P.3d 884, 893 (Colo. 2004) (holding that 

legislation that directly or indirectly curtails a right given by a self-executing amendment is 

invalid.)  

Article XXI, at Section 4, contains the same self-executing language.  Thus, it was not 

the intent of the people to leave the fixing of the time to file successor candidate petitions to the 

legislature or the courts.  Instead, the provision in Section 3 of Article XXI must be honored by 

the Secretary and the Clerk and Recorders of El Paso and Pueblo County.   

Not surprisingly, the former Secretary of State, Bernie Buescher, took the same position 

as Petitioners in the case styled Hayes v. Buescher, Case No. 2010 CV 6078, District Court for 

the City and County of Denver.  In that case, the plaintiff sought an order directing the Secretary 

to reject, as untimely filed, statewide initiative petition sections that were submitted on or after 

the deadline set by § 1-40-108(1), C.R.S.  This statute shortened by three weeks the submission 

deadline set by article V, § 1(2) of the Colorado Constitution.  Secretary Buescher argued that 
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the deadline established for filing statewide initiative petition set forth in article V, § 1(2) of the 

Colorado Constitution could not be altered by statute.  (A copy of the Motion to Dismiss filed in 

Hayes v. Buescher is attached hereto as Exhibit 10.)  Judge Madden agreed with Secretary 

Buescher.  (A copy of Judge Madden’s Order Granting Motion to Dismiss is attached hereto as 

Exhibit 11.) 

In this case, not only does the basic principle of constitutional supremacy dictate a 

decision in favor of the Petitioners, there is a specific statute that also supports unequivocally 

supports the Petitioners’ request for relief, viz., § 1-12-123 C.R.S., which provides that: 

To the extent that the provisions of this part 1 concerning the recall of state 
officers conflict with the provisions of article XXI of the state constitution, the 
provisions of article XXI of the state constitution shall control. 

 
Finally, there is no purchase to the argument that the General Assembly has “improved” 

the recall election process by making it more efficient or cost-effective, if such “improvement” 

impairs the right of electors to submit successor candidate petitions. Committee for Better Health 

Care for All Colorado Citizens v. Schrier v. Meyer, 830 P.2d 884, 893 (Colo. 1992) 

(acknowledging that even legislation designed to prevent abuse, mistake or fraud in the initiative 

process may not unduly diminish the rights to that process).  

 
5. CONCLUSION 
 

Article XXI, Section 3, controls the deadline for filing successor candidate petitions.  

Section 1-12-117(1), C.R.S., and Emergency Election Rule 32.6 are invalid because they impair 

the rights of individuals to file successor candidate petitions. 

WHEREFORE, premises submitted, Petitioners pray for an order in their favor that (1) 

requires Respondent Secretary of State Scott Gessler to approve the format of successor 
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candidate petitions and to accept successor candidate petitions up to and including August 26, 

2013; and (2) restrains Respondent Secretary of State Scott Gessler Clerk and Recorder Ortiz and 

Clerk and Recorder Williams from instituting any procedures for circulating ballots or sample 

ballots or ballot content until after the Secretary determines whether any successor candidate 

petitions filed on or before August 26, 2013 are valid. 

Respectfully submitted, this 7th day of August, 2013. 

 
/s/ William F. Robinson, III 

By:    ____________________________ 
 William E. Zimsky 
  

 
 
 

CERTIFICATE OF SERVICE 
 
I hereby certify that on the 7th day of August, 2013, a true and correct copy of the 

foregoing MOTION FOR FORTHWITH HEARING AND RELIEF PURSUANT TO § 1-1-
113(1), C.R.S., AND MEMORANDUM IN SUPPORT THEREOF was served on the 
following person, ICCES,  addressed as follows: 

 
Matt Grove 
LeeAnn Morrill 
First Assistant Attorney General 
Public Officials, State Services Section 
1525 Sherman Street 
Denver, CO 80203 
Matt.Grove@state.co.us 
LeeAnn.Morrill@state.co.us 
 
Peter Blood 
Interim County Attorney 
Pueblo County  
215 W. 10th Street 
Room 312 
Pueblo, Colorado 81003 

Diana K. May 
Senior Assistant County Attorney 
Office of the County Attorney 
of El Paso County, Colorado 
200 S. Cascade Avenue, Suite 150 
Colorado Springs, CO 80903 
 

 
 /s/ William F. Robinson, III 
______________________________ 
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In accordance with C.R.C.P. 121, Section 1-26(9), a printed copy of this document with the original signature is 
maintained at counsel’s office and available for inspection.  
 


