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FRANK PARTNOY, an individual; LAURA
ADAMS, an individual; PETER STRIS, an
individual; JASON WILSON, an individual;
and CALIFORNIA INFORMED VOTERS
GROUP, an unincorporated association,
Plaintiffs, vs. KEVIN SHELLEY, in his of-
ficial capacity as Secretary of State for the
State of California; SALLY MCPHERSON,
in her official capacity as the Registrar of
Voters for the County of San Diego; and
CONNY MCCORMACK, in her official ca-
pacity as the Registrar-Recorder/County
Clerk for the County of Los Angeles, Defen-
dants.

Subsequent History: Vacated by, in part,
Modified by, Judgment entered by Partnoy v.
Shelley, 277 F. Supp. 2d 1064, 2003 U.S.
Dist. LEXIS 20399 (S.D. Cal., 2003)

Prior History: Partnoy v. Shelley, 2003 U.S.
Dist. LEXIS 19714 (S.D. Cal., July 29,
2003)

Disposition: [**1] Plaintiffs’ motion for
judgment on pleadings GRANTED. Plain-
tiff’s motion for permanent injunction
granted.

Core Terms
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election, ballot, cast, election code, right to
vote, no vote, incumbent, special interest,
state interest, district court, qualification,
election law, court finds, chaos, motion for
judgment, elected official, electoral,
permanent, replace

Case Summary

Procedural Posture
Plaintiff individuals and voters group sued
defendant election officials, seeking to en-
join enforcement of Cal. Elec. Code §
11382 and a declaration that the statutory
provision was unconstitutional. Pursuant to
the parties’ agreement, the individuals
and voters group moved for judgment on
the pleadings.

Overview
The individuals and voters group argued
that Cal. Elec. Code § 11382 violated their
right of free expression and their right to
vote for the person who would govern them
by requiring that they first vote either in fa-
vor or against the recall before their vote
for the replacement candidate would be
counted. The court concluded that § 11382
burdened the individuals’ and voters
group’s First and Fourteenth Amendment
rights because the recall and successor elec-
tions were not the same process in that
the incumbent who won 49 percent of the
″no″ vote could still be replaced by a candi-
date who received a mere 34 percent plu-
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rality in a three-way race for a successor.
The requirement that a person vote on both
questions imposed more than a minimal
burden as it effectively barred the individu-
als from voting for a statewide office or
compelled them to vote on a separate issue
upon which they did not wish to vote.
The interests put forward by the election of-
ficials as justifications for the burdens im-
posed by § 11382, e.g., protecting the integ-
rity and continuity of validly elected
officials, advanced neither a compelling
state interest nor an important regulatory
state interest.

Outcome
The motion for judgment on the pleadings
was granted. The election officials were per-
manently enjoined from enforcing §
11382, disseminating ballots or other voter
documents stating the requirements of §
11382, and failing to count any otherwise
valid ballot because it did not comply with
§ 11382.

LexisNexis® Headnotes

Governments > State & Territorial Govern-
ments > Elections

HN1 See Cal. Const. art. 2, § 14.

Governments > State & Territorial Govern-
ments > Elections

HN2 See Cal. Const. art. 2, § 15(a).

Governments > State & Territorial Govern-
ments > Elections

HN3 See Cal. Const. art. 2, § 15(c).

Business & Corporate Law > Unincorporated As-
sociations
Civil Procedure > ... > Justiciability > Stand-
ing > General Overview
Constitutional Law > ... > Case or Contro-
versy > Standing > Third Party Standing

HN4 An association has standing to bring
suit on behalf of its members when (1) its
members would otherwise have standing
to sue in their own right; (2) the interests it
seeks to protect are germane to the organi-
zation’s purpose; and (3) neither the claim
asserted nor the relief requested requires
the participation of the individual members
in the lawsuit.

Civil Procedure > Pleading & Practice > Plead-
ings > Rule Application & Interpretation
Civil Procedure > Judgments > Pretrial Judg-
ments > General Overview
Civil Procedure > Judgments > Pretrial Judg-
ments > Judgment on Pleadings

HN5 A judgment on the pleadings under
Fed. R. Civ. P. 12(c) is properly granted
when, taking all allegations in the plead-
ings as true, the moving party is entitled
to judgment as a matter of law. A motion for
judgment on the pleadings brought pursu-
ant to Rule 12(c) may be brought after the
pleadings are closed but within such time
as not to delay the trial.

Civil Procedure > Remedies > Injunc-
tions > Permanent Injunctions

HN6 In order to be granted a permanent in-
junction, a party must demonstrate (1) the
likelihood of substantial and immediate ir-
reparable injury, and (2) the inadequacy
of remedies at law.

Civil Rights Law > Protection of Rights > Vot-
ing Rights > Enforcement Actions
Constitutional Law > Equal Protection > Nature
& Scope of Protection

HN7 The recent election law cases direct
that constitutional challenges brought under
the First and Fourteenth Amendments be
addressed using a single basic mode of
analysis.

Civil Rights Law > Protection of Rights > Vot-
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ing Rights > Enforcement Actions
Governments > State & Territorial Govern-
ments > Elections

HN8 A court must resolve a constitutional
challenge to specific provisions of state elec-
tion laws by an analytical process that par-
allels its work in ordinary litigation. It
must first consider the character and magni-
tude of the asserted injury to the rights pro-
tected by the First and Fourteenth Amend-
ments that the plaintiff seeks to vindicate. It
then must identify and evaluate the pre-
cise interests put forward by the state as jus-
tifications for the burden imposed by its
rule. In passing judgment, the court must not
only determine the legitimacy and strength
of each of those interests; it also must con-
sider the extent to which those interests make
it necessary to burden the plaintiff’s
rights. Only after weighing all these factors
is the reviewing court in a position to de-
cide whether the challenged provision is un-
constitutional.

Civil Rights Law > Protection of Rights > Vot-
ing Rights > Enforcement Actions
Constitutional Law > Congressional Duties &
Powers > Elections > Regulations
Constitutional Law > Bill of Rights > Fundamen-
tal Freedoms > General Overview
Governments > State & Territorial Govern-
ments > Elections

HN9 The rigorousness of the court’s in-
quiry regarding the constitutionality of state
election laws depends on the extent to
which a challenged regulation burdens First
and Fourteenth Amendment rights. When
those rights are subjected to severe restric-
tions, the regulation must be narrowly
drawn to advance a state interest of compel-
ling importance. But when a state election
law provision imposes only reasonable, non-
discriminatory restrictions upon the First
and Fourteenth Amendment rights of vot-
ers, the state’s important regulatory inter-
ests are generally sufficient to justify the
restrictions.

Civil Rights Law > Protection of Rights > Vot-
ing Rights > Enforcement Actions

HN10 The right to vote freely for the candi-
date of one’s choice is of the essence of a
democratic society, and any restrictions on
that right strike at the heart of representa-
tive government. Furthermore, no right is
more precious in a free country than that
of having a voice in the election of those who
make the laws under which, as good citi-
zens, we must live. Implicit in the right to
vote is the right to have that vote counted.

Civil Rights Law > Protection of Rights > Vot-
ing Rights > Enforcement Actions
Governments > State & Territorial Govern-
ments > Elections

HN11 States can effect substantial regula-
tion of their elections so that they may be fair
and honest and to ensure that some sort of
order, rather than chaos, is to accompany the
democratic processes. As a practical mat-
ter, states have evolved comprehensive, and
in many respects complex, election codes
regulating in most substantial ways the time,
place, and manner of holding primary and
general elections, the registration and quali-
fications of voters, and the selection and
qualification of candidates.

Civil Rights Law > Protection of Rights > Vot-
ing Rights > Enforcement Actions
Constitutional Law > Congressional Duties &
Powers > Elections > Regulations
Constitutional Law > ... > Fundamental Free-
doms > Freedom of Speech > Scope
Governments > State & Territorial Govern-
ments > Elections

HN12 The reasonable regulation of elec-
tions does not require voters to espouse po-
sitions that they do not support.

Civil Rights Law > Protection of Rights > Vot-
ing Rights > Enforcement Actions
Governments > State & Territorial Govern-
ments > Elections
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HN13 Because Cal. Elec. Code § 11382
will effectively bar electors from having
their otherwise valid vote for a gubernato-
rial successor counted, or compel them
to vote on a separate issue upon which they
do not wish to vote, the United States Dis-
trict Court for the Southern District of
California determines that § 11382 effects a
severe restriction on their constitutional
right to vote.

Civil Rights Law > Protection of Rights > Vot-
ing Rights > Enforcement Actions
Governments > Local Governments > Elections
Governments > State & Territorial Govern-
ments > Elections

HN14 A special interest election can limit
voters to those sharing that special interest.
But special interest election is construed
as those limited circumstances such as a wa-
ter district where the disproportionate ef-
fect of the governing body’s activities was
on specific landowners as a group.

Civil Rights Law > Protection of Rights > Vot-
ing Rights > Enforcement Actions
Governments > State & Territorial Govern-
ments > Elections

HN15 In a general interest election, restric-
tion on the franchise other than residence,
age, and citizenship must promote a compel-
ling state interest in order to survive con-
stitutional attack.

Governments > State & Territorial Govern-
ments > Elections

HN16 See Cal. Elec. Code § 11383.

Governments > State & Territorial Govern-
ments > Elections

HN17 See Cal. Elec. Code § 11384.

Governments > State & Territorial Govern-
ments > Elections

HN18 It is clear to the United States Dis-

trict Court for the Southern District of Cali-
fornia that the words ″recall election″ in
Cal. Elec. Code § 11383 and ″recall pro-
posal″ in Cal. Elec. Code § 11384 are syn-
onymous and refer solely to the question
of whether or not the incumbent official shall
be recalled. Both Cal. Elec. Code §§
11383 and 11384 refer to the vote tally of
″yes″ or ″no″ votes and not to the votes cast
for successors.

Governments > State & Territorial Govern-
ments > Elections

HN19 The United States District Court for
the Southern District of Southern Califor-
nia holds that Cal. Elec. Law § 11382 sub-
stantially burdens the right of citizens of
California to vote on a successor governor
in the event of a recall by conditioning the
counting of that vote on whether the voter
cast a ballot on the question of recall. The
court finds that the precise interests put for-
ward by the state as justifications for the bur-
den imposed by § 11382 neither advance
a state interest of compelling importance nor
even an important regulatory interest of
the state.

Constitutional Law > Bill of Rights > Fundamen-
tal Freedoms > General Overview
Constitutional Law > ... > Fundamental Free-
doms > Freedom of Speech > General Over-
view
Constitutional Law > ... > Fundamental Free-
doms > Freedom of Speech > Scope
Governments > State & Territorial Govern-
ments > Elections

HN20 According to the United States Dis-
trict Court for the Southern District of
California, Cal. Elec. Code § 11382 does
more than unconstitutionally burden elec-
tors’ right to vote. It forces them to take a po-
sition on the question of recall, of which
the failure to do so results in the cancella-
tion of their vote of who should be their gov-
ernor. Such an effect violates the electors’
First Amendment right of free expression.
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Civil Procedure > Judgments > Pretrial Judg-
ments > General Overview
Civil Procedure > Judgments > Pretrial Judg-
ments > Judgment on Pleadings
Governments > State & Territorial Govern-
ments > Elections

HN21 The United States District Court for
the Southern District of California holds
that Cal. Elec. Code § 11382 is unconstitu-
tional.

Governments > State & Territorial Govern-
ments > Elections

HN22 The United States District Court for
the Southern District of California holds
that the words ″recall election″ in Cal. Elec.
Code § 11383 refer only to the ″yes″ or
″no″ vote for or against recalling the incum-
bent official.

Counsel: For Frank Partnoy, Laura Adams,
Rachana Pathak, Peter Stris, Eugene Wil-
son, California Informed Voters Group,
PLAINTIFFS: Shaun P Martin, University
of San Diego School of Law, San Diego, CA
USA.

Judges: HONORABLE BARRY TED
MOSKOWITZ, United States District Judge.

Opinion by: BARRY TED MOSKOW-
ITZ

Opinion

[*1069] MEMORANDUM DECISION
AND ORDER GRANTING MOTION ON
THE PLEADINGS AND DECLARING
CALIFORNIA ELECTIONS CODE § 11382
UNCONSTITUTIONAL

I. INTRODUCTION

This case involves the recall election of Cali-
fornia Governor Gray Davis which is cur-

rently set for October 7, 2003. By bringing
this suit Plaintiffs are not, however, try-
ing to halt or delay the recall election.
Rather, Plaintiffs seek to have one discrete
provision of the California Elections
Code, involving how the votes are to be
counted, declared unconstitutional. The chal-
lenged provision, section 11382 of the Cali-
fornia Elections Code, states that ″No
vote cast in the recall election shall be
counted for any candidate unless the voter
also voted for or against the recall of the of-
ficer sought to be recalled.″ The question
before the Court is whether this provision
[**2] violates Plaintiffs’ First and Four-

teenth Amendment rights of free expres-
sion and their right to vote for the person
who will govern them.

[*1070] II. BACKGROUND

On July 23, 2003, the California Secretary
of State certified that a petition to recall Gov-
ernor Gray Davis had obtained the requi-
site number of signatures to require a recall
election (″the Davis Recall″). Consistent
with California law, Lieutenant Governor
Cruz Bustamante set an election date of Oc-
tober 7, 2003. On July 23, 2003, Plaintiffs
filed the instant lawsuit seeking to enjoin the
enforcement of California Elections Code
§ 11382 (″section 11382″) and a declara-
tion that section 11382 violates the
United States Constitution. On July 24 and
25, 2003, the Court held several status
conferences to coordinate the proceedings
in this case. During these status confer-
ences the parties made several representa-
tions, waivers, and stipulations in order to
expedite the resolution of this case: (1) De-
fendants waived all objections to venue; (2)
Defendants represented to the Court that
they will not print, mail or distribute any bal-
lots or instructions on the recall voting pro-
cedures until August 20, 2003, at [**3]
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the earliest; 1 (3) all parties agreed that the
appropriate method for resolving this is-
sue was on a motion for judgment on the
pleadings and Defendants agreed to waive
any objection to Plaintiffs filing such a
motion prior to Defendants serving their an-
swer; and (4) the parties agreed that be-
cause there were no disputes of fact and that
this case involves purely a matter of law,
if the Court were to order any sort of injunc-
tive relief, it should be on a permanent,
and not preliminary, basis.

The Court set an expedited [**4] briefing
schedule so that this matter could be re-
solved by the district court and allow for
appellate review. Los Angeles County and
San Diego County contend that they must
send the ballots to the printer no later
than August 16, 2003, and August 20, 2003,
respectively.

III. DISCUSSION

The California recall procedure is set forth
in the California Constitution and the Cali-
fornia Elections Code. Article 2, section 14
of the California Constitution provides:

HN1 (a) Recall of a State officer
is initiated by delivering to the Sec-
retary of State a petition alleging
reason for recall. Sufficiency of
reason is not reviewable. Propo-
nents have 160 days to file signed
petitions.

(b) A petition to recall a statewide
officer must be signed by elec-
tors equal in number to 12 percent
of the last vote for the office,
with signatures from each of 5
counties equal in number to 1 per-
cent of the last vote for the of-

fice in the county.

Article 2, section 15 provides for the re-
call election:

HN2 (a) An election to determine
whether to recall an officer and,
if appropriate, to elect a successor
shall be called by the Governor
and held not less than 60 days nor
more than 80 days [**5] from
the date of certification of suffi-
cient signatures.

. . . .

HN3 (c) If the majority vote on
the question is to recall, the offi-
cer is removed and, if there is a can-
didate, the candidate who re-
ceives a plurality is the successor.
The officer may not be a candi-
date, nor shall there be any candi-
dacy for an office filled pursu-
ant to subdivision (d) of Section
16 of Article VI.

[*1071] Section 11320 of the Elections
Code provides that the recall ballot shall
have the following question: ″Shall Gray Da-
vis be recalled (removed) from the officer
of Governor?″ The voter shall mark ″yes″ or
″no″ to the right of the question. Section
11384 of the Elections Code provides that,
″If a majority of the votes on a recall are
’Yes’, the officer sought to be recalled
shall be removed from office upon qualifica-
tion of his successor.″ Section 11385 pro-
vides that ″If at a recall election an officer is
recalled, the candidate receiving the high-
est number of votes for the office shall be de-
clared elected for the unexpired term of
the recalled officer.″

1 Plaintiffs contend that Defendants are required by section 3103 of the California Elections Code to send out certain ballots 60
days before the election, which in this case would be on August 8, 2003. Defendants contend that they are not bound by this pro-
vision in a recall election and that, in any event, such a deadline is unworkable because the names of any successor candidates will
not be certified until August 9, 2003. The applicability of section 3103 is not an issue in Plaintiffs’ complaint.
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The provision in question here, section
11382, provides that, ″No vote cast in the re-
call election shall be counted for any can-
didate unless the voter [**6] also voted for
or against the recall of the officer sought
to be recalled.″ Section 11382 is derived
from the 1911 amendment to the California
Constitution which provided that:

No vote cast shall be counted for
any candidate for said office un-
less the voter also voted on said
question of the recall of the per-
son sought to be recalled from said
office.

1911 Cal. Const., art. XXIII, § 1. The
provision at issue here was removed
from the California Constitution but
enacted in its present form in section
11382.

Plaintiffs contend that section 11382 vio-
lates their rights under the United States
Constitution because it requires them to vote
either ″yes″ or ″no″ on the issue of
whether Governor Davis should be recalled
as a prerequisite for counting their votes
on any successor candidates for Governor.
Plaintiffs allege that while they fully intend
and desire to vote on who will be the
next Governor, should Governor Davis be re-
called, they do not want to vote on the re-
call issue itself. Some of the Plaintiffs state
that they are morally and/or politically op-
posed to voting on the recall because ″the re-
call is either an illegitimate political pro-
cess in general, or especially [**7] in the
Davis Recall,″ and believe that participat-
ing in the process by voting ″yes″ or ″no″

″either legitimates the process or is unten-
able as a matter of personal principle.″ Mo-
tion at 19. Other Plaintiffs state that they are
″agnostic on the merits of the recall″ and
therefore prefer not to vote one way or the
other on the issue.

Plaintiffs allege that section 11382 violates
their Constitutional rights to due process
and equal protection under the Fourteenth
Amendment because if they do not vote on
the recall issue, their votes on potential
successors will not be counted. Plaintiffs
contend that their rights under the First
Amendment are also violated because they
are being forced to speak on the recall de-
cision despite their wishes not to do so. Ad-
ditionally, Plaintiffs allege that this provi-
sion violates their right ″not to vote″ which
is ″implicitly recognized in the Ninth, Four-
teenth, Fifteenth, Nineteenth, and Twenty-
Sixth Amendments.″ Motion at 3.

It is clear to the Court, and not contested
by Defendants, that the case is ripe for de-
termination and that Plaintiffs have stand-
ing to challenge section 11382. Since the pe-
tition for the Davis Recall has been
certified, an election [**8] date has been
set, and the challenged election provision is
still in effect, there is an actual ″case or
controversy.″ The named Plaintiffs are all
registered voters, either in San Diego County
or Los Angeles County and have stated
both their intention to vote for any succes-
sor to the current Governor and their in-
tention not to vote on the issue of the re-
call, or their opposition to being coerced into
having to vote on the recall issue. This is
sufficient to meet the standard for indi-
vidual standing. See Lujan v. Defenders of
Wildlife, 504 U.S. 555, 560, 119 L. Ed. 2d
351, 112 S. Ct. 2130 (1992).

[*1072] California Informed Voters
Group (″CIVG″), an unincorporated associa-
tion, is also a plaintiff in this suit. HN4 An
association has standing to bring suit on
behalf of its members when ″(a) its mem-
bers would otherwise have standing to sue in
their own right; (b) the interests it seeks
to protect are germane to the organization’s
purpose; and (c) neither the claim as-
serted nor the relief requested requires the
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participation of the individual members in
the lawsuit. Hunt v. Washington State Apple
Adver. Comm’n, 432 U.S. 333, 343, 53 L.
Ed. 2d 383, 97 S. Ct. 2434 (1977). [**9] It
is clear from an examination of the plead-
ings, and the fact that the individual plain-
tiffs have standing, that CIVG has stand-
ing to sue as well. See Fair Housing in
Huntington Committee, Inc. v. Town of Hun-
tington, 316 F.3d 357, 363 (2nd Cir.
2003) (explaining that because ″at least
two of FHHC’s members have standing . .
. thus, [FHHC] may bring suit in a represen-
tative capacity.″).

HN5 A judgment on the pleadings under
Federal Rule of Civil Procedure 12(c) is
properly granted ″when, taking all allega-
tions in the pleadings as true, the moving
party is entitled to judgment as a matter of
law.″ Nelson v. City of Irvine, 143 F.3d
1196, 1200 (9th Cir. 1998) (citing McGann
v. Ernst & Young, 102 F.3d 390, 392 (9th
Cir. 1996)). A motion for judgment on the
pleadings brought pursuant to Rule 12(c)
may be brought ″after the pleadings are
closed but within such time as not to delay
the trial . . . .″ Fed. R. Civ. P. 12(c).

HN6 In order to be granted a permanent in-
junction, a party must demonstrate (1) the
likelihood of substantial and immediate ir-
reparable injury, [**10] and (2) the inad-
equacy of remedies at law. See G.C. and K.B.
Investments, Inc. v. Wilson, 326 F.3d
1096, 1107 (9th Cir. 2003).

While Plaintiffs base their challenges on 42
U.S.C. § 1983 and various Constitutional
amendments, all these claims can be ad-
dressed under a single analytical frame-
work. 2 See LaRouche v. Fowler, 332
U.S. App. D.C. 25, 152 F.3d 974, 987 (D.C.
Cir. 1998) (″We have previously recog-

nized that the case law relating to section
1983 claims, and that relating to claims
brought directly under the Constitution,
have been assimilated in most . . . re-
spects.’″). Furthermore, HN7 the Supreme
Court’s recent election law cases direct that
Constitutional challenges brought under
the First and Fourteenth Amendments be ad-
dressed ″using a single basic mode of
analysis.″ Id. at 987-88 (citing Anderson v.
Celebrezze, 460 U.S. 780, 787 n.7, 75 L.
Ed. 2d 547, 103 S. Ct. 1564 (1983) (″We
base our conclusions directly on the First
and Fourteenth Amendments and do not
engage in a separate Equal Protection Clause
analysis.″); see also, Republican Party v.
Faulkner County, 49 F.3d 1289, 1293 n.2
(8th Cir. 1995) [**11] (″In election cases,
equal protection challenges essentially
constitute a branch of the associational rights
tree.″).

Although the Supreme Court has stated that
Constitutional challenges to specific provi-
sions of state elections laws ″cannot be re-
solved by any ’litmus-paper test,’″ the
Court has identified the proper analytic
framework for addressing these issues. As
the Court stated in Anderson v. Celebrezze,
460 U.S. 780, 75 L. Ed. 2d 547, 103 S.
Ct. 1564 (1983):

HN8 [A] court must resolve such
a challenge by an analytical pro-
cess that parallels its work in or-
dinary litigation. It must first con-
sider the character and magnitude
[*1073] of the asserted injury to

the rights protected by the First
and Fourteenth Amendments that
the plaintiff [**12] seeks to vindi-
cate. It then must identify and
evaluate the precise interests put
forward by the State as justifica-

2 The ″state action″ prong of the section 1983 analysis is clearly met here because Defendants are state officials who are sued
only in their official capacities. Therefore, the only issue is whether Defendants’ actions violate Plaintiffs’ Constitutional rights.
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tions for the burden imposed by
its rule. In passing judgment, the
Court must not only determine the
legitimacy and strength of each
of those interests; it also must con-
sider the extent to which those in-
terests make it necessary to bur-
den the plaintiff’s rights. Only after
weighing all these factors is the re-
viewing court in a position to de-
cide whether the challenged provi-
sion is unconstitutional.

Id. at 789.

HN9 The ″rigorousness″ of the inquiry, how-
ever, depends on ″the extent to which a
challenged regulation burdens First and
Fourteenth Amendment rights.″ Burdick v.
Takushi, 504 U.S. 428, 119 L. Ed. 2d 245,
112 S. Ct. 2059 (1992). The Court in Bur-
dick outlined a two-tier approach to this is-
sue:

When those rights are subjected to
severe restrictions, the regulation
must be narrowly drawn to ad-
vance a state interest of compel-
ling importance. But when a state
election law provision imposes
only reasonable, nondiscriminatory
restrictions upon the First and
Fourteenth Amendment rights of
voters, the State’s important
regulatory [**13] interests are gen-
erally sufficient to justify the
restrictions.

Id. at 434 (internal citations omitted).

Therefore, this Court must first determine
the extent to which section 11382 burdens
Plaintiffs’ First and Fourteenth Amend-
ment rights and whether such a burden is ei-
ther ″severe″ or only a ″reasonable nondis-
criminatory restriction.″

Plaintiffs are certainly correct that HN10 the

″right to vote freely for the candidate of
one’s choice is of the essence of a demo-
cratic society, and any restrictions on that
right strike at the heart of representative
government.″ Reynolds v. Sims, 377 U.S.
533, 555, 12 L. Ed. 2d 506, 84 S. Ct. 1362
(1964). Furthermore, ″no right is more pre-
cious in a free country than that of having a
voice in the election of those who make
the laws under which, as good citizens, we
must live.″ Wesberry v. Sanders, 376
U.S. 1, 17, 11 L. Ed. 2d 481, 84 S. Ct. 526
(1964). Implicit in the right to vote is the
right to have that vote counted. See Davis v.
Bandemer, 478 U.S. 109, 124, 92 L. Ed.
2d 85, 106 S. Ct. 2797 (1986) (″Everyone
has the right to vote and to have his vote
counted.″).

This does not mean, however, that
HN11 states [**14] cannot effect ″substan-
tial regulation″ of their elections so that
they may be ″fair and honest″ and to en-
sure that ″some sort of order, rather than
chaos, is to accompany the democratic pro-
cesses.″ Storer v. Brown, 415 U.S. 724,
730, 39 L. Ed. 2d 714, 94 S. Ct. 1274 (1974).
As a practical matter, states have ″evolved
comprehensive, and in many respects com-
plex, election codes regulating in most sub-
stantial ways . . . the time, place, and man-
ner of holding primary and general
elections, the registration and qualifications
of voters, and the selection and qualifica-
tion of candidates.″ Id. In this case, Plain-
tiffs are not challenging any of these
types of election regulations. In fact, it is un-
contested that the individual Plaintiffs
meet all the qualifications to be registered
voters and fully intend to comply with the
time and place requirements to vote in
the Davis recall. Plaintiffs are only challeng-
ing the requirement that they must vote
on one issue in order for their vote to be
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counted on another issue. 3

[**15] [*1074] Defendants, however,
challenge Plaintiffs’ basic assertion that the
recall election presents two separate and
distinct questions to be voted on. Accord-
ing to Defendants, ″voters are asked to an-
swer only one, albeit compound, ques-
tion: should the incumbent be recalled and,
if so, who should replace him or her.″
Kevin Shelley, Secretary of State of the
State of California’s Response to Plaintiffs’
Motion for Judgment on the Pleadings
(″Shelley Response″) at 4. At the heart of
this argument is the contention that the re-
call and the successor election are in fact
the same process. As Defendants state in
their response:

When an official is recalled, his or
her successor is elected by a plu-
rality vote from among a group of
successor candidates appearing
on the same ballot. This elimi-
nates the need for a subsequent spe-
cial election. And even though
the recalled official cannot appear
as a candidate to be his or her
own successor, he or she is a ’can-
didate’ for their office, and a
vote against the recall is a vote
for the incumbent. Thus, by facing
a vote on the issue of the recall
Governor Davis is, in essence, a
candidate for Governor on the re-
call ballot.

Id. at 3, [**16] n.8. The Court finds
this argument without merit because an
incumbent who wins 49% of the ″no″

vote can still be replaced by a candi-
date who receives a mere 34% plural-
ity of the votes in a three-way race for a
successor or 26% of the vote in a four

-way race. Therefore, it cannot be con-
tended that the incumbent is, in ef-
fect, on the same ballot as the potential
successors.

Defendants also proffer two analogies in
support of their position that no unconstitu-
tional pre-qualification exists in this case.
First, they contend that the recall process is
similar to ″voters’ consideration and ap-
proval or rejection of proposed bond acts.″
Id. While it is true that such proposals
are often multi-faceted as to the projects
the bond will authorize, and voters do not
have a choice to limit which projects the
bond may support, Defendants have pro-
vided no evidence that such bonds, or any
other ballot propositions, allow for or re-
quire two or more separate votes. In the
case of a bond it is certainly reasonable for
a state to inform the electorate as to
which project or projects the allocated
money will fund. In this case, the voters
are not told who will be the new governor
should they vote to [**17] recall the incum-
bent. Rather, voters are given a choice of
candidates to select from if the recall passes.
Therefore, the Court does not find the
bond analogy to be apposite.

Defendants’ second analogy is to a presiden-
tial election where ″a voter - speaking
with one vote - makes a choice for both
the President and Vice President.″ Shelley
Response at 4, n.9. The Court finds this anal-
ogy equally inapposite. In a presidential
election, votes are cast for electors, not di-
rectly for the candidates. Members of the
electoral college are bound to vote for the
candidates of their party. While it is clear that
this procedure passes Constitutional mus-
ter, it is sufficiently distinguishable from the
recall process at issue in this case. See
U.S. Const., art. II, § 1, cl. 2; Ray v. Blair,

3 The Court does not consider the procedure in section 11382 to be analogous to the successive ballots a person may be re-
quired to cast in a primary and a general election or to an attempt by a state to fairly and efficiently channel and limit the gener-
alized expressive functions the voting process itself serves.
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343 U.S. 214, 96 L. Ed. 894, 72 S. Ct. 654
(1952).

Defendants argue that even if the Court con-
strues the recall process to include two
separate questions, the requirement that a
person vote on both questions ″imposes only
a minimal burden on voters.″ Shelley Re-
sponse at 7. Defendants contend that
[*1075] because ″a recall election is a dras-

tic form of ’impeachment by the voters,’
California can [**18] impose the minimal
burden of requiring a voter who chooses
to participate in the recall process to partici-
pate in deciding whether [the elected] offi-
cial should be removed from office in or-
der to participate in deciding on the officer’s
successor.″ Id. To the extent this argument
simply repeats Defendants’ contention that
the recall presents only one question and
that requiring a voter to check two boxes to
answer it is only a minimal burden, the
Court has already addressed and rejected
this proposition. To the extent that Defen-
dants seek to justify the requirement that a
person vote on both questions, i.e., be-
cause it is a ″drastic form of impeach-
ment,″ the Court considers this argument
more properly analyzed as one of the State’s
justifications for the burden on a voter’s
rights, not as indicative of the weight of that
burden. Accordingly, the Court finds that
this argument does not justify the determina-
tion that section 11382 imposes ″only a rea-
sonable, nondiscriminatory restriction[]
upon the First and Fourteenth Amendment
rights″ of California voters. Burdick, 504
U.S. at 434.

The Court also finds Defendants’ reliance
on the actual holding of Burdick [**19] to
be unavailing. In Burdick, the Supreme
Court held that Hawaii’s prohibition on
write-in voting did not unreasonably in-
fringe upon its citizens’ rights under the First
and Fourteenth Amendments because it
was a reasonable regulation of the election

process. However, the Court also stated
that while it is not the function of the elec-
tion process to ″provide a means of giv-
ing vent to short-range political goals, pique,
or personal quarrels,″ HN12 the ″reason-
able regulation of elections does not re-
quire voters to espouse positions that they do
not support . . . .″ 504 U.S. at 438 (discuss-
ing reasons for finding state law banning
write-in candidates not to be a severe bur-
den on plaintiff’s right to vote) (internal ci-
tations omitted). In Burdick, the Court con-
strued the burden on voting rights to be an
issue of timely access to the ballot and
found that because Hawaii’s electoral sys-
tem provided ″easy access to the ballot . . .
any burden on voters’ freedom of choice
and association is borne only by those who
fail to identify their candidate of choice un-
til days before the primary.″ 504 U.S. at 436
-37. This is not the case here. Plaintiffs
are not seeking [**20] to have any particu-
lar candidate put on the ballot. Nor is this
an issue of timing. Plaintiffs’ rights will be
affected to the same degree regardless of
when Plaintiffs seek to assert them. Plain-
tiffs in this case want to vote on one of the is-
sues that is actually presented on the bal-
lot. They simply do not want to be forced to
vote on a different issue in order for that
vote to be counted.

HN13 Because section 11382 will effec-
tively bar Plaintiffs from having their other-
wise valid vote for a gubernatorial succes-
sor counted, or compel them to vote on a
separate issue upon which they do not
wish to vote, the Court determines that sec-
tion 11382 effects a severe restriction on
their Constitutional right to vote. Id. at 434.
Indeed, if Plaintiffs decline to vote on the
question of recall as a protest of the recall
process, they are denied the right to have
their vote counted on the question of who
shall govern them. In order to have a condi-
tion precedent to the exercise of the right
to vote for who will be one’s Governor, Cali-
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fornia must advance evidence it is ″nar-
rowly drawn to advance a state interest of
compelling importance.″ Id.

Defendants contend that the recall [**21]
election is a special interest election where
the State need only show an important
regulatory interest rather than a compelling
interest. However ″special″ and historic
[*1076] the present recall election is, it is

not a special interest election as that term
is used by the Supreme Court. In Hill v.
Stone, 421 U.S. 289, 44 L. Ed. 2d 172,
95 S. Ct. 1637 (1975), the Supreme Court
noted that HN14 a special interest election
could limit voters to those sharing that spe-
cial interest. But the Court construed spe-
cial interest election as those limited cir-
cumstances such as a water district where the
disproportionate effect of the governing
body’s activities was on specific landown-
ers as a group. 421 U.S. at 295 n.5. The se-
lection of a governor is not an interest spe-
cial only to those favoring recall. Rather,
it is of paramount interest to all of Califor-
nia’s voters. As the Supreme Court in
Hill v. Stone held, HN15 in a general inter-
est election, ″restriction on the franchise
other than residence, age, and citizenship
must promote a compelling state interest in
order to survive constitutional attack.″
421 U.S. at 289.

In offering a sufficiently compelling state
[**22] interest to justify the restriction im-

posed by section 11382, Defendants prof-
fer several reasons. First, Defendants argue
that ″assuring that an elected official is
not removed from office unless a majority
of those voters who choose to participate in
the recall process vote for his or her re-
moval furthers the important state interest
of fostering an effectively functioning gov-
ernment and guarding against disruption
in state government.″ Shelley Response at
8. Defendants explain that ″removing an
elected official and replacing him or her

without the certainty that a majority of
those voters who chose to participate in the
recall process actually voted to recall the
officer, could lead to chaos and disruption in
the functioning of state government.″ Id.

While Defendants are correct in their asser-
tion that a state has a permissible and com-
pelling interest in ″the stability of its politi-
cal system,″ Storer v. Brown, 415 U.S.
724, 736, 39 L. Ed. 2d 714, 94 S. Ct. 1274
(1974), they have not adequately demon-
strated that chaos will result without sec-
tion 11382 or how section 11382 will stem
the flow of any such ″chaos and disrup-
tion.″ Regardless of the applicability [**23]
or non-applicability of section 11382,
whether or not Governor Davis is recalled
will be decided by a majority of those who
vote on that issue. Likewise, if Governor
Davis is in fact recalled, his successor will
be chosen by a plurality of those who
vote on that issue regardless of whether sec-
tion 11382 is in effect or not.

Indeed, under section 11382, one can vote
on the recall but not on the election of a suc-
cessor. This possibility seems to create the
same concern that Defendants argue section
11382 was designed to prevent. Modern
vote counting procedures will provide a tally
of the ″yes″ and ″no″ votes and the votes
for the several potential successors. It is hard
to imagine any chaos that will truly result.

It is possible that Defendants are really ar-
guing that unless a great number of
people vote on the recall issue, then the suc-
cessor election will appear to be illegiti-
mate and, as such, will have a destabilizing
effect on the running of the State govern-
ment. To the extent section 11382 remains in
force, however, it actually undermines this
argument because it will likely discourage
those voters who, like Plaintiffs, would oth-
erwise vote for a successor. To the extent the
[**24] state is using access to voting for

a successor as a carrot to entice people to le-
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gitimize the recall process or a stick to pun-
ish those who do not, such a rationale is un-
justified. As the Supreme Court stated in
Burdick, it is not a reasonable regulation of
elections for a state to ″require voters to es-
pouse positions that they do not support.″
504 U.S. at 438.

[*1077] Defendants also argue that the
State has an important governmental inter-
est in ensuring that only those voters with a
″direct″ interest in the successor election
are allowed to vote and an interest in mak-
ing certain that those votes are not di-
luted. The Court finds these arguments un-
persuasive. Simply because a person is
either opposed to the recall election process
or agnostic to its merits, does not mean
that that person is not directly interested in
who will be their next Governor. Defen-
dants’ supporting argument, that without sec-
tion 11382 the public will never know
whether an elected successor was validly re-
called by a majority of those who partici-
pated in the recall process, is not in fact true.
As noted above, the tally on both recall
and successor will be clear and apparent.

Defendants argue that [**25] section 11382
furthers the important interest of the State
in protecting the integrity and continuity of
validly elected officials. They argue that
″section 11382 also protects the peoples’ in-
terest in seeing their elected officials re-
main in office unless the voters show a sub-
stantial interest in whether the official is
removed or not.″ Shelley Response at 8.
However, section 11382 actually does not
serve this purpose and has the opposite ef-
fect.

First, there is no requirement as to the num-
ber of voters who must vote on the recall.
While twelve percent of those who cast their
vote in the preceding gubernatorial elec-
tion must sign a recall petition, Cal. Const.,
art. II, § 14(b), there is no requirement
that any number of voters actually cast a re-

call vote. Thus, if only one percent of vot-
ers who voted in the last gubernatorial
election vote in the recall, the recall could
be decided by as little as slightly more than
one-half of one percent of the votes cast
in the regular election. Neither section 11382
nor the recall provisions mandate a recall
only when the vote demonstrates that the
″voters show a substantial interest in whether
the official is removed or not.″

Second, section [**26] 11382 has the ef-
fect of reducing the vote on who shall lead
the State as Governor as it disallows
votes by otherwise properly registered vot-
ers. Thus, section 11382 allows the pres-
ent Governor to be removed by a smaller
vote than by which he or she was elected and
the successor governor elected by even
less votes. Section 11382 actually would dis-
courage persons who wish to abstain from
voting in the recall from participating in the
overall recall process entirely.

Defendants also argue that without section
11382 persons who only have ″an indirect or
remote interest″ in the recall will decide
who will replace a recalled officer. Shelley
Response at 9. However, it must be under-
scored that voters are not merely voting on
who will be replacing a recalled officer,
they are voting on who will be their Gover-
nor - that is, who will govern the people
of California. All of the registered voters of
California have a separate and paramount
interest in that decision.

Finally, Defendants argue that if the Court
strikes down section 11382 as unconstitu-
tional, this may create a situation where un-
certainty arises in the interpretation of an-
other section of the statute, namely
California Elections Code section 11383
[**27] . Section 11383 states: HN16 ″If one
-half or more of the votes at a recall elec-
tion are ″No″, the officer sought to be re-
called shall continue in office.″ (emphasis
added). In contrast, section 11384 states:
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HN17 ″If a majority of the votes on a re-
call proposal are ″Yes″, the officer sought to
be recalled shall be removed from office
upon the qualification of his successor.″ (em-
phasis added). Defendants contend that be-
cause section 11384 uses the words ″re-
call proposal″, whereas section 11383 uses
the words ″recall election″, it is possible that
an ambiguous [*1078] situation could
arise ″if the number of ’No’ votes cast on
the recall proposal exceed the number of
’Yes’ votes but do not total ’one-half or
more’ of the total votes cast in the recall
election.″ Sally McPherson, Registrar of Vot-
ers for the County of San Diego’s Joinder
in Opposition to Plaintiffs’ Motion at 3.

HN18 It is clear to the Court that the words
″recall election″ in section 11383 and ″re-
call proposal″ in section 11384 are synony-
mous and refer solely to the question of
whether or not the incumbent official shall
be recalled. Both sections 11383and
11384 refer to the vote tally of ″yes″ or
″no″ votes and not to the votes [**28] cast
for successors. See Wells v. Marina City
Properties, Inc., 29 Cal.3d 781, 176 Cal.
Rptr. 104, 632 P.2d 217 (1981) (a construc-
tion which makes sense of an apparent in-
consistency is to be preferred to one which
renders statutory language useless or mean-
ingless); Hough v. McCarthy, 54 Cal.2d 273,
5 Cal. Rptr. 668, 353 P.2d 276 (1960) (a
court must, where reasonably possible, har-
monize statutes, reconcile seeming incon-
sistences in them and construe them to give
force and effect to all their provisions);
Kydd v. City and County of San Francisco,
37 Cal. App. 598, 174 P. 88 (1918) (stat-
utes must be so construed that the whole, if
possible, may stand).

HN19 The Court holds that section 11382
substantially burdens the right of citizens of
California to vote on a successor governor
in the event of a recall by conditioning the
counting of that vote on whether the voter

cast a ballot on the question of recall. The
Court finds that the precise interests put for-
ward by the State as justifications for the
burden imposed by section 11382 neither ad-
vance a state interest of compelling impor-
tance nor even an important regulatory in-
terest of the State. [**29] Burdick at 434
(quoting Anderson v. Celebrezze, 460
U.S. 780, 789, 75 L. Ed. 2d 547, 103 S.
Ct. 1564 (1983)).

HN20 Section 11382, however, does more
than unconstitutionally burden Plaintiffs’
right to vote. It forces them to take a posi-
tion on the question of recall, of which
the failure to do so results in the cancella-
tion of their vote of who should be their gov-
ernor. Such an effect violates Plaintiffs’
First Amendment Right of free expression.
See, e.g., Wooley v. Maynard, 430 U.S. 705,
714, 51 L. Ed. 2d 752, 97 S. Ct. 1428
(1977) (″The right of freedom of thought
protected by the First Amendment against
state action includes both the right to speak
freely and the right to refrain from speak-
ing at all . . . . The right to speak and the right
to refrain fro speaking are complementary
components.″); Pacific Gas & Elec. Co. v.
Public Utilities Comm’n, 475 U.S. 1, 16,
89 L. Ed. 2d 1, 106 S. Ct. 903 (1986) (″The
choice to speak includes within it the
choice of what not to say.″).

The parties have not cited nor has the
Court found any case directly on point.
While this is a case of first impression, the
words of the Court of Appeals [**30]
for the First Circuit in Ayers-Schaffner v.
DiStefano, 37 F.3d 726 (1st Cir. 1994) seem
apropos. There a school board election
was invalidated and only those who voted
in the original balloting were permitted to
vote in the re-election. The Court de-
clared this restriction unconstitutional say-
ing:

The right to vote ″is of the most
fundamental significance under our
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constitutional structure″ . . . and de-
priving a qualified voter of the
right to cast a ballot because of fail-
ure to vote in an earlier election
is almost inconceivable.″

37 F.3d at 727 (internal citations omit-
ted).

Here too, what is at stake is the right of a
voter to decide who shall succeed the Gov-
ernor, if recalled. Every voter, whether
they voted for or against that recall has a
paramount interest in choosing the person
who will govern them. Whatever reasons
[*1079] for section 11382 existed in

1911, they fail to pass Constitutional mus-
ter ninety-two years later.

IV. CONCLUSION

Plaintiffs’ motion for judgment on the plead-
ings is GRANTED. HN21 The Court
holds that California Elections Code sec-
tion 11382 is unconstitutional. Furthermore,
the Court [**31] finds that Plaintiffs
have made the requisite showing for a per-
manent injunction, namely that they have
demonstrated (1) the likelihood of substan-
tial and immediate irreparable injury, and
(2) the inadequacy of remedies at law. See
G.C. and K.B. Investments, Inc. v. Wil-
son, 326 F.3d 1096, 1107 (9th Cir. 2003). De-
fendants, as well as any individual,
agency, or entity acting on their behalf or
pursuant to their authority, or any other in-

dividual, agency or entity with actual no-
tice of this order, are permanently enjoined
from (a) enforcing in any manner and in
any recall election conducted in the State of
California the provisions of California
Elections Code section 11382, (b) prepar-
ing, approving, or disseminating to any indi-
vidual, agency or entity any ballots,
sample ballots, voter instruction materials,
or other documents that state, in sum or sub-
stance, that a voter must cast a vote on
the recall for their vote for any successor
candidate to be counted, or otherwise at-
tempt to persuade or inform voters that their
vote on a successor candidate will not be
counted unless they also cast a vote for or
against the recall; and (c) failing to [**32]
count any otherwise valid ballot or vote
based on the fact that the voter did not vote
either ″yes″ or ″no″ on the question of re-
calling the Governor.

Finally, HN22 the Court holds that the
words ″recall election″ in California Elec-
tions Code section 11383 refer only to the
″yes″ or ″no″ vote for or against recalling
the incumbent official.

IT IS SO ORDERED.

Dated: July 29, 2003

HONORABLE BARRY TED MOSKOW-
ITZ

United States District Judge
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