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Defendant Scott Gessler, the Secretary of State for the State of Colorado (the 

“Secretary”), by and through undersigned counsel, hereby submits the following 

C.R.C.P. 59(a)(4) Motion to Amend Judgment dated August 12, 2013.  In support 

thereof, the Secretary states as follows: 

CERTIFICATION OF COMPLIANCE WITH DUTY TO CONFER 

Undersigned counsel has conferred with the attorneys for all parties in these 

proceedings.  Plaintiffs take no position until they have an opportunity to review 

the Motion upon its filing.  Defendant Clerk Ortiz does not concur with the Motion; 

Defendant Clerk Williams concurs with the Motion; and Intervenor-Defendant 

Nemanich will not oppose judicial review of the regulations, but does not concur 

with certain of the rules approved by the Secretary and will so argue to the Court.  

BACKGROUND 

This case concerns a challenge to an emergency election rule issued by the 

Secretary that was designed in good faith to comply with the Election Code and to 

ensure the successful administration of the upcoming recall elections in Senate 

Districts (“SDs”) 3 and 11.  The recall elections are set for September 10, 2013, just 

over two weeks from the date of this filing.  The Governor set this election date in 

accordance with Colo. Const. art. XXI, § 2.  The date cannot be changed. 
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On July 22, 2013, following an earlier proceeding concerning the Secretary’s 

statements of sufficiency of the recall petitions for SDs 3 and 11,1 the Secretary 

issued Election Rule 32.6 to address the following provisions of Colorado law:  Colo. 

Const. art. XXI, § 3 states that: “Candidates for the office may be nominated by 

petition, as now provided by law, which petition shall be filed [in the appropriate 

office] not less than fifteen days before such recall election,” whereas Section 1-12-

117(1), C.R.S., states that nomination petitions “shall be filed no later than ten 

calendar days after the designated election official sets the election date[.]”  The 

rule sought to harmonize the constitutional and statutory provisions by stating that 

“nominating petitions are due no later than 10 days after the governor sets the 

election, which is before the 15th day before the recall election.”       

On August 12, 2013, this Court held a summary trial on the merits in the 

above-captioned action, which concerned the Secretary’s refusal to approve 

Plaintiffs Anglund’s and Butt’s petitions for circulation on grounds that they were 

untimely submitted.  At the trial’s conclusion, the Court ruled, in pertinent part, 

that:    

1) a conflict exists between the deadlines for petition submission in Colo. 

Const. art. XXI, § 3 and § 1-12-117(1), C.R.S.; and  

                                      
1 The consolidated district court action challenging the Secretary’s statements of 
sufficiency of the recall petitions is captioned Kleinsmith v. Gessler, Case No. 2013 
CV 33038. 
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2) § 1-12-117(1), C.R.S. was unconstitutional beyond a reasonable doubt as 

applied under these circumstances. 

Based on these findings, the Court ordered the Secretary and Clerks Ortiz and 

Williams to conduct the recall elections in SDs 3 and 11 as polling place elections.   

Because the evidence at the hearing established that compliance with the 

constitutionally mandated fifteen-day deadline would essentially require the 

suspension of portions of the Election Code in order for the recall elections to move 

forward on September 10, 2013, the Court’s order granted the Secretary plenary 

authority to promulgate emergency rules and orders for that purpose.  Under the 

Court’s ruling, the Secretary must comply with the Election Code to the extent 

practicable, but the Court’s order empowered the Secretary to deviate from those 

statutory provisions via emergency rule if compliance might prevent the September 

10 elections from moving forward.   

The Court acknowledged that it would retain jurisdiction over the Secretary’s 

and the Clerks’ implementation of the August 12, 2013 Order, unless an appeal was 

filed pursuant to C.R.S. § 1-1-113(3).2   

                                      
2 On August 14, 2013, Intervenor-Defendant Robert W. Nemanich filed an 
Emergency Notice of Appeal and Clerk Ortiz and Nemanich filed a joint motion for 
an emergency stay with the Colorado Supreme Court; however, on August 15, 2013, 
the Supreme Court denied the petition for review and the motion for stay. 
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THE POST-JUDGMENT EMERGENCY RULES   

On August 16, 2013, the Secretary promulgated Emergency Rules to govern 

the conduct of the recall elections.  See Secretary Order 13-003, Notice of Temporary 

Adoption of Emergency Rules, and Statement of Justification, attached as Exhibit 

A.  In pertinent part, the Emergency Rules contain the following provisions: 

(1) The September 10, 2013 recall elections in Senate Districts 3 and 11 

will be conducted as polling place elections, rather than mail ballot elections;3 

(2) Successor candidate petitions are due no later than 5:00 p.m. on 

August 26, 2013, which is 15 days before the recall elections;4 

(3) The Secretary will verify candidate petitions and issue a determination 

of sufficiency within one day after receiving all petitions;5 

(4) A person may file a protest of the Secretary’s (in)sufficieny 

determination within five calendar days of the determination’s issuance;6 

(5) An elector must establish a primary residence before registering to 

vote by either maintaining a residence as his or her primary home or physically 

                                      
3 Emergency Rule (ER) 32.7. 
4 ER 32.7.1(A). 
5 ER 32.7.1(B). 
6 ER 32.7.1(C). 
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moving to a new residence with the intent of maintaining that residence as a 

primary home;7  

(6) Mail ballots may be issued only to: military and overseas electors; 

address confidentiality program electors; eligible electors, including absentee 

electors, who complete a timely submitted emergency mail ballot application; and 

electors at healthcare facility as defined under statute;8 and 

(7) The county must immediately notify all military and overseas voters: 

that the ballots mailed on or before August 12, 2013, may have omitted names of 

one or more of the qualified successor candidates; a complete list of all qualified 

successor candidates will be available on the Secretary’s on-line ballot delivery Web 

site or by contacting the county; and the counties will count either the first-issued 

or second-issued ballot, i.e., the first-issued ballot will be counted, if the second-

issued ballot is not returned.9 

On August 23, 2013, the Secretary amended the promulgated Emergency 

Rules in the following ways:10 

(1) The provisions concerning challenges to electors’ requests for 

emergency mail ballots were modified to reflect that the emergency mail ballot 

                                      
7 ER 32.7.3(D). 
8 ER 32.7.4(A). 
9 ER 32.7.4(B). 
10 The August 23, 2013 amendments are attached as Exhibit B. 
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procedures of existing law will be applied according to the provisions of section 1-

7.5-115, C.R.S., and Rule 42;11 and 

(2) Electors who will be absent from their county of residence during the 

period when polling locations are open may apply for absentee ballots, rather than 

emergency ballots;12           

STANDARD OF REVIEW 

Rule 59 of the Colorado Rules of Civil Procedure identifies various forms of 

post-trial relief, including “possible adjustment of the decision” by way of a motion 

to amend the judgment.  People v. Trupp, 51 P.3d 985, 989 (Colo. 2002); see also 

Somerlott v. Cherokee Nation Distribs., Inc., 686 F.3d 1144, 1153 (10th Cir. 2012) 

(noting that, under the analogous provisions of the Federal Rules of Civil Procedure, 

an amendment of judgment may be warranted upon the presentation of new, 

previously unavailable evidence or an intervening change in controlling law).  The 

decision to grant or deny a Rule 59 motion lies within the sound discretion of the 

trial court and is reviewed for abuse of discretion.  Kaercher v. Sater, 155 P.3d 437, 

443 (Colo. App. 2006). 

  

                                      
11 See Repeal of ER 32.7.4(d)(3). 
12 See Repeal of ER 32.7.4(d)(2) and addition of ER 32.7.4(f).  (Due to a 
typographical error, ER 32.7.4(f) is identified as “32.7(f)” on page 1, of Exhibit B.  
This error will be corrected forthwith.) 
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ARGUMENT 

I. This request under Rule 59(a) is proper. 

Although proceedings brought under § 1-1-113, C.R.S., are special statutory 

proceedings, the Rules of Civil Procedure apply except where “they are inconsistent 

or in conflict with the procedure and practice provided by the applicable statute.”  

C.R.C.P. 81(a).  In the instant case, no provisions of § 1-1-113 prohibit or otherwise 

limit post-judgment proceedings under Rules 59(a).  Accordingly, those rules of Civil 

Procedure are not “inconsistent or in conflict with procedure and practice provided 

by” § 1-1-113 and should apply to the case at bar.  See, e.g., Horton v. Suthers, 43 

P.3d 611, 621 (Colo. 2002) (Coats, J., concurring) (noting that the statutory 

language governing the special statutory proceeding of habeas corpus does not limit 

post-judgment proceedings under Rule 60(b)). 

II. The post-judgment Emergency Rules substantially 
comply with the Election Code. 

The post-judgment Emergency Rules substantially comply with the Election 

Code because they meet each of the factors identified in Bickel v. City of Boulder, 

885 P.2d 215, 227 (Colo. 1994).   

As set forth in Bickel, courts consider the following factors when assessing 

substantial compliance: (1) whether non-compliance is the result of a systemic 

disregard of requirements or is a product of isolated examples; (2) whether the 

purpose of the provision violated is substantially achieved despite the 
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noncompliance; and (3) whether officials engaged in a good faith effort to comply or 

whether the noncompliance was the product of an intent to mislead the electorate.  

885 P.2d at 227.   

Here, the Emergency Rules do not manifest or embody a systemic disregard 

of the Election Code requirements; rather, they deviate on a minimal basis and only 

where absolutely necessary to administer polling place – rather than mail ballot – 

elections in a considerably compressed time frame.  The deviations also comply with 

the letter and spirit of the Court’s August 12, 2013 Order, which requires the 

Secretary to comply with the Election Code to the extent practicable, but allows the 

Secretary to deviate where necessary.  The Emergency Rules deviate only where 

necessary to minimize voter confusion and maximize the ability of electors in SDs 3 

and 11 to exercise their fundamental right to vote.  These Emergency Rules are the 

Secretary’s good faith efforts to comply with the Election Code and the Court’s 

Order and to ensure that the electorate is not misled. 

In § 1-1-113, C.R.S. proceedings such as these, court must “issue an order 

requiring substantial compliance” with the Election Code after giving the Secretary 

an opportunity to be heard.  The Court’s August 12, 2013 Order did not address 

whether any rules or orders issued by the Secretary would be deemed to 

substantially comply with the Election Code.  Justice would be served by the Court’s 

further consideration of the tendered post-judgment Emergency Rules, which would 

bring certainty to the upcoming recall elections, avoid voter confusion and lost 
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confidence in the democratic process, and enable the Secretary and Clerks Ortiz and 

Williams to implement the carefully calibrated and synchronized approach elections 

procedures without major disruptions.          

CONCLUSION 

For the foregoing reasons, the Secretary respectfully requests that the Court 

alter or amend its August 12, 2013 Order to address whether the Secretary’s August 

16, 2013 Emergency Rules and August 23, 2013 amendments, as tendered to the 

Court, substantially comply with the Election Code.  Because time is of the essence, 

the Secretary also requests that the Court set an expedited briefing schedule and 

set this matter for oral argument, if the Court finds that oral argument would be 

helpful or is necessary. 

Respectfully submitted this 24th day of August, 2013.              

JOHN W. SUTHERS 
Attorney General 
 
 
/s/Kathryn A. Starnella 
LEEANN MORRILL* 
First Assistant Attorney General* 
MATTHEW D. GROVE, * 
Assistant Attorney General 
KATHRYN STARNELLA* 
Assistant Attorney General 
Public Officials Unit 
Attorneys for Colorado Secretary of State 
*Counsel of Record 
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CERTIFICATE OF SERVICE 
 
 This is to certify that I have duly served the within Secretary’s Motion to Alter 

or Amend Judgment Pursuant to C.R.C.P. 59(a)(4) upon all parties herein by 

Integrated Colorado Courts E-filing System (ICCES) or by depositing copies of same 

in the United States mail, first-class postage prepaid, at Denver, Colorado, this  

24th  day of   August, 2013 addressed as follows: 

  
Attorney for Plaintiffs    Attorney for Intervenor-Defendant Nemanich 
Matthew C. Ferguson   Mark G. Grueskin, 
119 South Spring Street, Suite 201 Edward T. Ramey 
Aspen, Colorado  81611   Martha M. Tierney, 
      Heizer Paul Grueskin LLP 
William F. Robinson, III    2401 15th Street, Suite 300 
Robinson & Robinson, PC.   Denver, Colorado 80202 
4105 E Girard Ave  
Denver, Colorado 80222 
  
Attorney for Defendant Ortiz:  
Richard Kaufman  
1700 Lincoln Street, Suite 3500  
Denver, CO 80203  
 
Attorney for Defendant Williams 
Diana May, Senior Assistant County Attorney 
200 S. Cascade Ave., Suite 150 
Colorado Springs, CO 80903 
 
 
 
 
 
        /s/ Kathryn Starnella______ 
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